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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


MIKE J. BATCHKOWSKY, 
Plaintiff, 


-azvainst- 


PENN CENTRAL COMPANY a/k/a 
PENN CENTRAL TRANSPORTATION COMPANY 


a 


Defendant and 
Third-party Plaintiff, 


-against - 
ANHEUSER-BUSCH, INC., 


Third-party Defendant. 


Before: 
HON. WILLIAM C. CONNEP, 


District Judee, 
and a Jury of six. 


New York, New York 
January 27, 1975 - 190: 


APPEARANCES: 


MATERA, JURON & MINZER, ESQS., 
Attorneys for Plaintiff 
BY: ALBERT A. JURON, ESQ., 
of Counsel 


SOUTHERN DISTFICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 3 UARE, NEW YORK, N.Y co 7-4880 


APPEARANCES (Continued): 
ROBERT M. PEET, ESQ., 
Attorney for Defendant and 


Third-party Plaintiff 
HENRY W. HERBERT, ESQ., 


JAYNE & McNERNEY, ESQS., 
Attorneys for Third-party Defendant 
BY: WILLIAM C. GAUS, ESQ., 
of Counsel 


(In the robing room.) 
THE COURT: Did you want the reporter here? 
MR. HERBERT: Yes, I dic. I really have 
cleared up what I was about to say 


Mr. Juron, I would want to put on the record soouest 


the Court to request Mr. Juron to advise Mr. Batchkowsry, 


the plaintiff, that he is not to make any references 
to the fact he is on a disability pension throuzhout 
this trial in response to any question thats mignt 
asked. The fact of the disability pension is not 
admissible in FxoLA suits under the Fivel aqainst 
Central Railroad case decided by the Suprere Cc 
early ‘60's. 

And Mr. Juron told me he has so advised 

MR. JURON: I nave instructed ny 


make ro mention to any form of pension or any form of 


* * * 


SOUTHERN DIS) F ICT COURT REPORTERS, U.S. COURTHO 
FOLEY 3 /UARE, NEW YORK, N.Y CO 7-4580 
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} 
| 
' BATCHKOWSKY, the plaintiff, | 


called as a witness in his own behalf, being first 

duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. JURON: 

Q Mr. Batchkowsky, you are the plaintiff in this 
action, and you are suing the Pennsylvania Railroad, now 
known as the Penn Central Company, is that correct? 

A That is correct. 

Q When were you born, sir? 

March 3, 1915. 

Are you married at the present time? 

Yes, sir. 

How long have you been married? 

About 34 years. 

Do you have any children? 

One. 

Grandhildren? 

Two. 

MR. HERBERT: Objection. Not relevant 
lawsuit. 


THE COURT: Sustained. 


Did there come a time some years back that you 


SOUTHERN DISTFICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY j()UARE, NEW YORK. N.Y CO 7.4580 
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mdicm Batckhowsky-direct 
became employed by the Pennsylvania Railroad Company? 

A Yes. 

Q What year was that? 

A February 1951. 

Q Prior to that time, what kind of work had you 
done? 

A Well, I drove a truck, I worked for a carpet 
place. Various different jobs. 

Q Were you in the milit ry service during the 
Second World War? 

A Yes. 

Q At the time thet you became employed by the 
Pennsylvania Railroad Company as it was then known in 
1951, were you in good physical condition? 

A Yes 

Q Did you continue to work for the Rallroad 
from 1951 through 1968? 

A Yes, sir. 

Q In 1968, what was your classification? 

A I was a freight brakeman. 

Q Could you briefly explain to the Court and 
Jury generally what the job of a freijsht brakeman is, 


and after that explain what your job vas in November of 


1968. Firstly, generally, what does a freight brakeman do? | 


SOUTHERN DIS” * ICT COURT REPORTERS. U.S COURTHOUSE 
FOLEY 5 \UARE, NEW YORK NY > 7.4K 


Batchkowsky-direct hy 
Well, a freight brakeman helps the conductor 
out. He makes hitches -- in other words, he couples 
together, he relays signals, and if there is a brake on 
a car he takes it off. 

Q By couples cars, you mean joins them together? 

A Joins them together so they hold. 

Q You made menticn of a conductor. Is the 
conductor the brakeman's boss? 

correct. 
the job of a conductor? 

A The job of the conductor is to see that the 
train and everything safe and in food condition, and 
see that all the work is done and his men ar 
stationed, and so forth. 

Q In connection with the movement of a number 
of cars which joined together is called a train, is there 
generally a third member to a crew known as an engine 
man or an engineer? 

A That is correct. 

Q If you will permit me to lead you at this point, 


4s it the engineer who operates the | scomrstive? 


A Right. 
Q For how long before November of 1968 were 


working as a freight brakeman? Was it since 1951? 


SOUTHERN DIST FICT COURT REPO! IRS, U.S. COURTHOUSE 
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Batohkowsky-direct 
That is correct. 
Did you have any difficulties, have any 
accidents, between 1951 and 1958 as a freirht brakeman? 
A ‘ sir. 


problem doing that 


would you say that in November of 
after having worked for 17 years at that job, th 
knew the job of a freight brakeman? 
A Pretty good, sir. 
Q Some time around November 7 
on the job at about 10:30 in the evenint? 
A That is right. 
Q Do you recall that particular evenine wher 
started to work? 
A Yes, sir. 
Q Where was it that you reported for work? 
A In Waverly Yard, Newark, New Jersey. 
Q Prior to that time had you worked at that yard 
for a particular period? 
is right. 
Q Was it a matter of months or years that ycu 
worked there? 


On that particular job it was a matter of maybe 


SOUTHERN DISTFICT COURT REPORTERS, US. COURTHOUSE 
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10 


mdkm Batehkcwsky-dire 46 
a couple of months, but I was in the yard longer tr7n 


that, though. 


Q I see. Now, when you started to work on 
November 7, 1968, your tour started 10:30 in the evening, 
is that right? 

A That is right. 


Q What time was i: that the regular tour would 


have ended on November 8, 1968? 
A 6:30 in the morning. A.M. 


Q So the regular tour would be from November 7, 


1968, 10:30 p.m. until 6:30 a.m. of November 8, 1966? 


A Yes. 

Q At 6:20 a.m. of November 8, 1948, were you still 
workine,? 

A Yes, sir. 

Q Did you put in overtime? 

A Yes, sir. 

Q At whose request was that? 

The company's. 


At that time were you working with 4 p 


Yes, sir. 


Had you been working, since about 10:30 of the 


preceding evening with that cr-w? 


ti 


Batehlowsky-direct 


Yes, siz. 


Do you recall the names of the members of the 


Yes, sir. The conductc. was Joe Pryle. The 
engine man was O'Kane. . And we had another brakeman, he 
was a@ new man, he was only on the job a couple of days. 
I think it was Clifford Williams, something, like that. 

Q Had you ever worked with Mr. Pryle and Mr. 
O'Kane before that day? 

A yes; Sik. 

Q And to the best of your knowledre were 


experienced men, too? 


Q Do you recall what the weather conditions were 
like some time between nine and ten o'clock in the 
morning on November 8, 1968? 

A It was clear and dry. 

Q And at that time between nine and ten o'clock 
that morning, do you recall where you were workinz? 

A We were -- what time was that, sir? 

Q Between nine and ten o'clock in the morninc, 
November 8? 

A Oh, yes. We were working in the plant itse 


the Budweiser plant, Anheuser-Busch. 


SOUTHERN DIS’. FICT COURT REPORTERS U.S. COURTHOUSE 
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Batchiowsky-—direct 
Had you ever worked at that plant before? 

A Yes, on numerous occasion... 

Q At the time that you were working, at that 
time had you received instructions from the conductor or 
soreone else as to what you were to do at that time? 

A I only received instructions from the concuctor, 
because he is my boss. 

Q That is Mr. Pryle? 

A Mr. Pryle, yes, sir. 

What did Mr. Pryle tell you to co? 

Well, at the beginning -- 

MR. HERBERT: Speaking now of November 8, 1968, 
is that correct? 

MR. JURON: Yes, between nine and ten o'clock 
in the morning. 

MR. HERBERT: Thank you. 

A He generally goes into the office of the rlant 
and he gets like what they call a drill slip, and they 
need certain cars for certain tracks. 

Q By drill slip can you tcll us what you mean? 

A Say there 4s five cars on one particular track 
and the company “ants only one of them. we have to 
shift that one car out, put it on the side, and put the 


rest of the cars back. Then we pick up that one car we 


SOUTHERN DISTFICT COURT REPORTERS, U.S, COURTHOUSE 
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mdkm Batchkowsky-direct 
have and we do that with nowever more cars they neec 
four or five, and we do the same thing. Then we ret 
all together and we either push them, it all depends on 
how the engine is facing, we either push *hem or shove 


them into the plant. 


' " 


Q You say "we. 

Can you explain to us how the operation is? 
The usual operation of the crew in moving such a 
of cars, what does the conductor do, what do you 
brakeman, and what does the engineer do? 

A Well, like the conductor would make the hitch. 

In other words, he would make the couplings to that 
or two cars, whatever it was. And give us a signal, and 
me and the engineer would back up, go past a certain 
switch, go on a different track, and then the conductor 
would be inside the plant. 

Now, at this particular time we had to fo on 
the track what they call B-9. 


Q We will get te that in a moment. You say "we. 


The actual physical movement of the locomotive, 


is that done by the engineer alone? 
He is the only one that operates the motor of 
the enprine? 


A Yes, sir, he operates the engine, yes. 


SOUTHERN OISTFICT COURT REPORTERS, U.S. COURTHOUSE 
. 3 Bae) Nov. Ct 7- 4580 


14 


Batchiowsky-direct 

Q Is it the usual thing for you to relay a 
signal from the conductoz to the engineer? 

A Yes. 

MR. GAUS: I object to the leading questicns. 
THE COURT: Yes, sustained. 
MR. JURON: Very well. 

Q Now, when there is the usual movement of a 
train, which is a group of cars, and the crew coensists 
of a conductor, a brakeman, and the engineer, while the 
train is moving where would the brakeman be? 

A The brakeman would be on the ladder, the side 
ladder of the front car, going into the plant. 

Q You say side ladder. Is that up against the 
car itself? 

A Yes, it is attached to the car. It is on the 
side of the car, the front part of the car. 

Q By car, you mean a freight car? 

A A freight car, yes. 

Q Incidentally, do freight cars come in various 
sizes? 

A They come in 40, 50, various sizes and various 
lengths, various shapes, and everytiaing. 

Q Do they come in various widths as well, or 


conventional weights? 


SOUTHERN DISTFHICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 3' UARE, NEW YORK, N ¥ tiny 
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Batchoowsky-direct 
The widths are more or less standard. 
What would the conventional width be? 
I really don't know the width. 


In your years as a brakeman, was it your 


practice as well as the practice of other brakermen to 


ride on the side ladder of a lead car of a train while 


relaying signals from the conductor to the engineer’ 


A 


Q 


instructs 


Q 


That is normal procedure. 

Is that the procedure that the Railroad 
its brakemen to follow? 

That is correct. 

Do they follow that procedure? 

Yes, sir. 


Were you familiar with this place you called 


B-9 before November 8, 1968? 


A 


Q 


A 


Yes, sir. 
Can you tell us what B-9 is? 


It is a track -- they have ten different tracks 


and they are numbered from 1 to 10, and the B desirrates 


Budweiser, so B-9 is the Budweiser track leadinr into 


number track ¥Y. 


Q 


A 


Does that track zo directly into the buiicinr? 
It goes, yes, into the building, yes. 


And where does tne track come off 


SOUTHERN DISIFICT COURT REPORTERS U.S. COURTHOUSE 
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Batchtowsky-direct 

A It comes off from the outside in what they 
have a yard like, and that is where they have a lot of 
ears, different tracks, you know, and different switches 
and curves, and that is how you shove them into tnere. 

Q Now, a portion of B-9 you say is inside a 
building of the Budweiser plant. Is that correct? 

A That is right. 

Q Do you have any idea as to how deep the track 
ran inside the building? And we are speaking of B-9. 
How deep was that track inside that building on November 
8, 1968? 

A Well, it would hold about six average c2irs. 

Q About how many feet would that be? 


A About 40 feet a car. Some cars are 50, some 


are 60, some are 70. But on the average it will hold 


about six 40-root cars. 

Q You say you had worked at this place B-9 before 
November 8, 1968? 

A Yes, sir. 

Q Were you familiar with the areca? 

A Yes, sir. 

Q Wes there anything unusual, to your eye and 
to your senses, with respect to B-9 as opposed to those 


sidings that you usually worked at? 


SOUTHERN DIS) FIC. COURT REPORTERS, U §. COURTHOUSE 
FOLEY 3: UARE, NEW YORK WN co 7.4580 
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Batchowsky-direct 
There definitely was. 
What was there different about this sidinc? 

A Well, two big signs outside, I don't know if 
it was black on white or red or whatever it was, and 
it says "Close clearance. Man will not clear platform. 

Q Can you explain what that meant? 

A In other words, you cannot ride on the side 
of the car on the ladder. 

Q On all the other sidings as a train of cars 
would move into a building, would you as brakeman be 
riding the side ladder of the car? 

MR. GAUS: I object to this as speculative, 
if your Honor please. We are talking about a particular 
area. 

THE COURT: The question ought to be limited 
to what his normal practice was. 

MR. JURON: Yes, sir. I will limit it to that. 

MR. HERBERT: At other sidings? 

MR. JURON: Yes. 


Q On other sidings outside of the Budweiser plant, 


was it your practice as brakeman to ride the side ladder 
of the lead car into the building? 


A Yee, sits 


Q Now, Mr. Batchkowsky, I will show you a 


SOUTHERN DIS’ KICT COURT REPORTERS, U.S. COURTHOUSE 
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mdkm Batchkoysky-direct Sy 
photograph marked Plaintiff's Exhibit 1, and ask you if 
this is a fair representation of the doorway entrance 
or the entrance way to B-9 looking from the exterior in, 
as it existed on November 8, 1968? 

A Yes, sir. 

MR. HERBERT: No objection, your Honor. 

MR. GAUS: No cbjection. 

(Plaintiff's Exhibit 1 received in evidence. ) 

MR. JURON: I have a series of photographs. 
Would the Court entertain a motion to allow the jury to 
see them preferably one at a time rather than all at 
one time? 

THE COURT: Either way. 

MR. JURON: If you would allcw them to see 
them one at a time, perhaps it would clarify where they 
were taken. ers. ! 

(Exhibit handed to the Vury.) 

THE COURT: How many photographs have you? 

MR. JURON: I have six, your Honor. 

THE COURT: I wonder if it wouldn't expedite 
matters if instead of waiting for one photorraph to be 
completely circulated, if you go ahead and have the 
testimony about all, and then make a note on the 


blackboard as to where the photographs were taken, if 
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that is agreeable with counsel. Then all the photorraphs 
can be circulating at the same time. 
I have already identified them. 
If counsel will agree upon what they describe it will 
be okay. 
(Pause. ) 

MR. JURON: Excuse us, your Honor, we are 
working some arrangement out. 

THE COURT: All right. Good. 

(Pause. ) 

THE COURT: I take it counsel are afresable to 
stipulate that Plaintiff's Exhibits 1 throuch 6 are 
photographs of the structure adjacent to track B-9 as 
it existed on November 8, 1968, the photographs being 
taken from positions which will be indicated on the 
blackboard. 

MR. JURON: Yes, your Honor. 

MR. HERBERT: That is agreed. 

MR. GAJS: Yes. 

THE COURT: Will you mark these. 

(Plaintiff Exhibits 2 throurh 6 received 

in evidence.) 
THE COURT: While they are being circulated 


to the jury, you can mark on the blackboard the locations 
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reflected in each of the photographs. 
You don't have to use the word "view." 
(Mr. Juron wrote on the blackboard as follows: 
"), Exterior facing interior showing sistn and car 
by platform. 
2, Interior facing interior showing, car by 
platform with overlay. 
3. Interior facing platform from doorway to 
extension of platform with overla;. 
4, Interior showing part of extertor dcorway, 
platform and track. 
5. Interior showing full doorway, track, front 
and edge of platform. 
6. Same as "V" with overlay showing track ard 
interior width and curve in track.") 

THE COURT: I take it counsel also stipulate 
that the dimensions marked on the overlays are the 
correct dimensions in feet and inches? 

MR. HERBERT: If there is a variance, your 


Honor, it would be minimal, maybe a matter of an inch 


MR. GAUS: There are drawings which cover the 
situation which I have already called your Honor's 


atte on to, but insofar as the overlays, I am prepared 
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to stipulate that they are in substantial arreement with 
the situation as depicted in the photographs. 

BY MR. JURON: 


Q Now, Mr. Batchkowsky, I am roine to direct your 


attention to November 8, 1968, in the mornins in the 


area just outside of B-9 of the Anheuser-Busch brewery 
in Newark, New Jersey. 

About what time was it that you and the other 
members of the crew started to work at that track which 
you have called B-9? 

A A little before 
At that time was a train of cars that 


had been made 


How many cars did that train consist of? 
About four or five, including the locomotive. 
Q Where \..ore those cars obtained? 
A Well, there was one or two from the yard, and 
one or two from the different tracks adjoininrs 3-9. 

And by other tracks adjoining B-9, were those 
tracks of the Railroad or tracks of the Anheuser-Busch 
Company? 

A Anheuser-Busch Company. 


MR. GAUS: I will object. He is askinr 
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conclusion by this witness that I don't think this 
witness is capable of drawing. 
MR. JURON: JI will withdraw the question. 

Mr. Gaus is right. 

Q The other tracks you mentioned, can you describe 
where they are? 

A They were outside the plant. They have their 
own yard there. 

Q By they you mean who? 

A Anheuser-Busch. 

Q How many cars were picked up from these tracks 
which were inside of the Anheuser-Busch plant? 

A Either two or three, I don't remember the 
exact figure. 

Q After the train was made up did the enrine or 
locomotive push or pull the freight cars? 

A It pushed them into the track. 

Q And was the locomotive or engine at the rear 
of this train of freight cars? 

A It was at the rear. 

Q And was the front end of the engine facing the 
cars in front of it, or was it backing it into it? 


A It was backing it in, shoving, i* in. Backines 
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Q So that the front end of the enrine was facine 


the opposite direction from which the trains were roing 
or was it other way around? 
A front of the engine was facing 
The opposite dtrection the trains were eotnr7 
That is right. 
In the direction that the trains were 
pushed, and facing the direction that the train 
being pushed, was the engineer on ‘ie left side 
right side? 
A He was on the left side of the enrine. 
Q At the time that the train of cars was beinr 
pushed, was it being pushed into 3-9‘ 
A That is correct. 
Q At that time can you tell us where the conductor 
was standinez? 
A He was standing inside the plant on a platform 
near the first car that was already in there to maxe 
the hitch, the coupling. 
Q Can you tell us approximately how Into the 
building the first car was? And by first 
withdraw that question. You say first car. Was 


a car inside of the building already? 


A There was one car inside ali the way down near 
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the end of th? block. 

Q That car was separate and apart from the train 
of cars that you have just described, is that correct? 

That is right. 
Was anyone working on that car? 

A Well, they generally work on it, but when the 
conducter comes over and tells them we are puttins cars 
in there, so they get out. 

MR. GAUS: I object as not responsive to 
question. 
MR. JURON: I will stipulate to that. 

Q Was anyone loading or unloading anythine from 
this other car that was ‘side the building? 

A That < wouldn't know for a fact. 

Q Can you give us your best recollection or 
estimate as to how far inside the building this other 
car was? 

A t was against the block. 

Q 1. that the end of the track? 

A The e-.. of the track inside, all the way inside 


avainst the block. 


Q About how far would that be from the entrance 


About five car lengths. About 200 feet. 
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Q And where was the conductor with respect to 
this car? 
A He was standing right opposite that car inside 
On the platform. 


Q I show you Plaintiff's Exhibit 2 in evidence, 


which portrays a car. Is that the approximate place 


where this car was that you say was already inside the 
building? 

A Yes, ‘sir. 

Q I am showing you Plaintiff's Exhibit 2 in 
evidence. Can you see on this photorraph the place where 
you say the conductor was standing? 

A Down here opposite the car. 

MR. JURON: May I have the Court's permission 
to mark the photograph? 

THE COURT: You may. Do you want to mark the 
overlay or the photograph? 

MR. JURON: I don't know. 

THE COURT: Why don't you mark the overlay. 

MR. JURON: Very well. May I use a C for the 
conductor? 

THE COURT: All right. 

Q On this overlay, will you mark a C at the place 


where the conductor was, and put a circle around it, if 
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you would. (Indicated.) 
Q At the time the conductor was standing there, 
can you see on this photograph, which 4s Exhibit 2 
4n evidence, the place where you were standing? 


A Yes, sir. 


Q Would you please mark with an X mark on the 
floor of that photograph where your feet were standing 
at that time?. 

(Witness indicated. ) 


Q Did you continue to stand at that place all 


during the time? 

A Yes, sits 

Q I show you Plaintiff's Exhibit 6 in evidence. 
Does this photograph show you the track that was being 
used by the train as it came about into B-9? 

A That is the track here. 


Q Does it show the place outside the building, 


the particular track that was used by the train outside 
of the building before entering the building? 
A It came off this siding up to the switch and 


then it went into there (indicating). 


Q Could you show with an arrow the direction it 


went to the switch, using the head of the arrow for the 


direction, and then after making the switch the direction 
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it went as it started entering the building? 


(Witness indicated. ) 
Q Could you mark with an S where the switch is? 
Can you see the switch there, or can't you? 
A It is around here somewhere, around the barrels. 
(Witness indicated. ) 
Put a circle around the S for switch. 
(Witness indicated. ) 

THE COURT: You may show them to the jury. 

MR. JURON: To recapitulate, C indicates where 
the conductor was standing, and X indicates the place 
where Mr. Batchkowsky's feet were touchinre the floor. 

If I may recapitulate on 6, the arrow hen shows 
the direction the train was going when it reached the 
switch, which is marked S, and then the arrow shows the 
direction it was going as it entered the buildings. 

THE COURT: You might mark the first arrow 
number one and the second arrow number two, because 
there are two arrows. 

MR. JURON: Yes, sir. 

(Exhibit marred.) 
Q Now, Mr. Batchkowsky, did you see the train 
come off the switch? 


A Yes, sir. 
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Q And did you see the train start to m:- into 
the building? 
A Yes, sir. 
Q At what time in what direction were you facing? 
A When the train was outside I was facing the 


engineer. When it. started coming inside, then I had to 


face the conductor to see his signals and relay them. 


Q And when was it that you turned from lookinz 
outside towards the engineer on the locomotive and curned 
around and started to face the conductor? Where was the 
train at that time? 

A There is a little road over there for automobiles 
crossing. Cars go down every once in a while. As soon 
as there was no cars and the engine came, then I went 
inside.' 

Q From that time on did you continue to watch 
the conductor ,facing the conductor looking, towards the 
interior of the building until something happened? 

A Yes, sir. 

Q At the time you were inside the building end 
at the time you started to face and continued to face 
the conductor, was any part of your body up against the 
wall of the platform which was on your left as you are 


facing inside the bu*lding? 
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A No, sir. 
Q Can you explain where you were standing at that 
time and the reason why you were standing away from the 
platform at that time? 


A To see the engineer and so he could see my 


Q If you stood vith any part of your body up 
against the wall of the platform, could you see the 
conductor? 

A The conductor, yes. 

Could the engineer see you 
body was up against the platform? 

A No, sir. 


Q And can you explain why? 


A Well, there is between the door anc the side 


of a car, I don't know, about a foot, a foot and a half, 
I don't know what the clearance is, and there is a little 
turn if you notice it there, that the engineer cannot 
possibly me. 

Q ! the time that you were Sacine the ecanductor, 
relaying > signal. to the engineer, about how far fron 
the wall of the piatform was your left sic 

A My left side, about a foot, I ruess. 


Q Can you tell us the manner in which you r 
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the signals from the conductor that you were facing, to 


the engineer behind you? 


A You are the conductor. I am watching you. 
The engineer is behind him. So I am just relaying the 
signals from you back to the engineer. 

Q Did you turn around to face the engineer 


doing that? 


A Once in a while you have to see if he is in 
sight because there is a turn there, ana if he is out 
of sight what is the sense of passing signals? 

Q Once he made the turn from the switch -- and 
I take it that is the switch that is visualized on 
Exhibit 6 -- did you turn back to look at the engineer’ 

A At what time was that? 

Q After the engineer came around the switch and 
started entering the building. 

A Yes, sir. 

Q Did you at any time turn eround to take a look 
at the engineer? 

A Just once or twice until the cars got into 


the building. 


Q Did you have anything in your hand to signal 


to the engineer? 


A Yes, you gct a piece of paper, any kind of 
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newspaper, anything that is wide, so the engineer can 
see. 

Q And as the train started to move into E-9, 
about how fast was it going? 

A It was going the regular normal coupling speed 
which is about four miles an hour. 

Q All during this time you were watching the 
conductor and you were continuing to signal to the 
engineer? 

A That is right. 

Q What kind of signal were you receiving from 
the conductor and what kind of signal were you relayinz 
to the engineer? 

A He was giving me a go ahead signal and I 
relayed the go ahead signal to the enzineer. 

Q By go ahead you mean continue moving the 

Continue moving, yes. 


You are a fairly tall fellow. About how 


Sf. 3". 
Was there anyone on the platform near you at 
that time? 
A well, che plant foreman was about two or three 


feet »Sehind me. 
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Q On the platform? 

A On the piatform. He was sitting in one of 
them scooters like, you Know, where they pick up -- 

Q fork lift? 

A A fork lift, yes. 

Q You also mentioned tha. tnere was another 
brakeman, Williams. Do you know where he was? 

A He was on the engine somewhere, near the engine. 
He was a new man. 

Q He was on the train? 

On the engine, not on the cars, no. 

Q I see. Now, during the time that you were 

watching the conductor, did you notice any of the cars 


pass you on the track on your right? 


A Yes, about two or three cars. 


Q And at that time was the train still going at 


about four miles an hour? 


A Yes, sir. 
Q And at that time where were you still facine? 
A I was *2cing the conductor. 
THE COURT: Mr. Juron, unless this is a bad 
mlace to stop I suggest we take our noon break here. 
MR. JURON: All right, sir. 


THE COURT: We will take our noon recess until 
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two o'clock. 
Don't discuss the case with your fellow furors 
or anyone else until you finally go back to the jury 


room for your deliberations. 
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AFTERNOON CESSION 


(In the robing room. ) 

MR. HERBERT: Your Honor, Mr. Juron and I were 
discussing, I guess in anticipation of what my cross 
examination might be, and Mr. Juron asked me if was 
going to ask any questions of Mr. Batchkowsky concernins 
a subsequent accident he had, and I said yes, I 
intended to. 

Mr. Juron said that he would lixe to come in 
to speak with you concerning this propriety of allowing 
me to cross examine him on a subsequent accident. 

MR. JURON: There was a subsequent accident 
I believe in 1970, at which time he was a passenger in 
a bus and he injured tae inside of his mouth when certain 
dentures broke, and he also injured either his left 
wrist and hand cr his right wrist and hand, and Mr. 
Herbert indicates it may have been his forearm as well, 
and it could conceivably have been his forearm. 

I did review this morning very carefully that 
file, and I find that there was no claim ever mad or 
any indication in the hospital or medical records of 
that accident as to any injuries to his neck or shoulders 


or his head, except for the inside of his mouth, anc Kd 
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feel that any testimony that may be adduced on cross 
examination with respect to such unrelated accident, in 
view of the fact that it doesn't relate to any of the 
parts of the body that were injured in this accident, 
would be prejudicial to, the plaintiff, and I felt we 
should have a ruling on it. 

THE COURT: The second accident took place 
in 1970? 

MR. JURON: Yes, sir. 

THE COURT: Has he worked since that time? 

MR. JURON: Yes, sir. As a matter of fact, 
the accident happened oi nis way from work, and he was 
out, as I recall, for a few months as i result of the 
injuries to his mouth, and then he went back to work 
after that There were no claims of any residuals there. 

MR. HERBERT: I think che facts will show there 
were claims of permanent injury as a result of that 


injury, your Honor. 


MR. JURON: Forgive me, no claim of injury to 
any parts of the body here. 

THE COURT: As long as he is claiming some 
permanent disability as a result of the injury to his 
mouth, I think that is admissible to show that his present 


permanent disability is cue at least in part to the 
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injury to his mouth and not to the injury to his neck 


and shoulder. 


MR. JURON: But there were no claims, no 
injuries, no pains, to neck or shoulders. 

THE COURT: That doesn't make any difference. 
For example, if in 1968 I cst an injury to my neck and 
shoulder and I go back to work and in 1970 I fet an 
injury to my head and I claim a partial permanent 
disability as a result of the injury to my head, I 
should think that is admissible to show that my permanent 
disability .* not contributable entirely to the injury 
sustained in 1963. 

If he had not ever claimed any permanent 
disability as a result of the 1970 injury, I think you 


would be absolutely right. 


MR. JURCN: I really don't recall. You have 


the file on that? 

MR. HERBERT: I have, your Honor, certified 
from the Eastern District Court, where that action was 
tried, copies of interrogatories propounded by the 
defendant in that lawsuit, aad the plaintiff's certified 
answers to those nterrogatories. 

MR. JURON: I tried that case, but quite frankly 


I don't recall thx. aspect of it. If Mr. Herbert would 
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show me what he has perhaps we can work something out. 

THE COURT: All right. 

MR. JURON: In other words, your Honor, your 
thought is that if there was any blow to his heac, it 
could have conceivably affected to some extent his neck 
and shoulders? 

TH= COURT: No. It could have affected his 
ability to continue work, and so that we couldn't 
conclude that the 1968 injury is the sole competent 
cause of his inab*fuiity to work. 

MR. JURON: On that, I think the interroratories 
would show that as a result of the 1970 accident he 
was out I think at most for three months, because of 
the problems to his mouth, until he got new dentures. 
Then he returned to work with no further loss of time 
as a result. 

THE COURT: That doesn't make any difference. 
The question is whether or not he ever claimed any 
continuing disability as a result of the 1979 injury. 
Not whether he was able to continue work, but whether 
or not he made any claim of partiel disability as a 
result of the 1970 accident. 

MR. GAUS: In support of what your Honor ‘ust 


saie, in the instant case, taking the 1970 accident out 
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of the picture, in the instant case, where there was 

an interruption of work and he went back to work, and 
now he is making claim for disability which he is 
attributing to this accident. I think there is support 


for the situation that we find ourselves in here. 


THE COURT: Yes, I think the situation is 


the same. People often go back to work even though 
they make a claim of partial disability, which he is 
doing on account of the 1968 accident. 

MR. JURON: Covld we have a moment to check 
with Mr. Herbert's papers: or shall we leave it for 


later on? 


THE COURT: It ought to be done some time 


before he is crost: examined, because I assume Mr. 
Herbert is going into that on the cross examination. 

MR. HERBERT: I have to, your Honor, yes. 

THE COURT: How much more direct are you going 


to have? 


MR. JURON: About fifteen minutes. 


THE COURT: Show him what you have, if you 


will, Mr. Herbert, before we get started pain. 
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(In open court. 2:15 p.m.) 


(Jury present.) 


CONTINUED DIRECT EXAMINATION 


BY MR. JURON: 


Q Did any of the cars come alongside the platform 


at that time? 
THE COURT: He has covered that. Two or threr 
ears had passed nin. 

Q Do you recall how much che snace was between 
the edge of the platform and the side of the car as Lt 
came alongside the platferm? 

A About 4 inches. 

Q Incidentally, you told us that you were 6 
foot 3 inches tall. About how much did you weish at 
that time? 

A About 220, 225. 

Q Did something, happen as the train was passing 
you on the right and as you were facing the conductor? 
Did something happen to you? 


A Yes, sir. 


Q Can you describe to the Court and fury whet 


happened? 
A Well, the cars are coming this way, I am 


facing the conductor that way, and either “he third or 
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fourth car, there is two handles protruding from the 


freight car, so one handle hit me in the back and turned 
me around, and as I was going down the second handle 
hit me in the forehead and cut me open over here. I 
fell down to the ground and I rolled. I was in a shock, 
in a coma, and then they picked me up on the platform, 
laid me down, and then they took me to the yard master's 
office and he drove me with his car to the Elizabeth 
General Hospital, where they gave me treatment. 

Q Did you see the door handle before the accident 
happened? 

A 

Q After the door or door handle struck you, were 
you conscious or unconscious? 

A I was conscious, but I was in shock. 

Q When was it you saw the door handles which 
you say struck you? 

A You mean after they hit me? 

Q Was it then you saw the door handles? 

A 

Q When you went to the ground were you bleeding, 
from any part of your body? 

A Yes, my whole head was open here. 


Q Did you feel any pain at that time? 
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No, sir. 


When you were taken to the hosp‘’tal, which 


hospital was that? 


A 


Q 


A 


Elizabeth General Hospital. 
Who took you there? How did you fet there? 


The train master, the yard master, he is the 


boss of the yard, he drove me there. 


Q 


When you got to the hospital did you receive 


any treatment there? 


A 


Q 


A 


Yes, sir. 
What did they do for you? 
Well, they put something on my back, I don't 


then they gave me a couple of shots in each 


And put some stitches in your head? 
Yes, they put stitches in my forehead. 
How long were you at the hosvital? 

A few hours. 

And after that where did you 79? 


They drove me tack to the yard and [I chanced 


into my street clothes, and then I went home. Somebody 


drove me home. 


Q 


A 


How did you feel then? 


Well, I was numb, but I didn't have no actual 
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pain. 


Q Did there come a time some time after that 


you started to feel some pain? 


A Yes, sir. 

Q How long after that? 

A About two, three days. 

Q Where did you feel pain? 

A Well, I started to get a lot of throbbing in 


head, and in my neck, and I was getting dizzy. 


Q During those couple of cays after the accident, 
were you wor.zing or were you home or some place else? 

A After the accident? 

Q Yes. 

A I was home. 

q Did you return to the Elizabeth General Hospital 


at any time after tne accident? 


A No, sir. 

Q Did you receive any medical attention or 
medical care during those two or three or four days 
after the accident? 

A Yes, I went down to the Medical Office of 
Penn Central Railroad. 


Q Where is that located? 


On 33d Street and Eighth Avenue. And the 
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head doctor, 1 fe. got his name, he looked at -- he took 
the bandage off, lvoked at me, and put a new bandare 
on, and told me to come back ina week, and I came back 


in a week later. 


Q Did he take a. look at you at that time? 


A Yes. Then I come back a week later, he 
took another look, and he took the stitches out, and 
covered it up again, and I said I would like to 0 back 
to werk. He says "I can't give you no sliv to fo bzo2k 
to work." He says, "You have to go to your own private 
doctor, and he has to Bive you a rote saying that it 
is all right for you to go back to work." In other 
words, he is not responsible, the medical doctor in 
Penn Stetion, he wanted my own personal physician to 
give me a note. 
MR. GAUSS: I object to what the medical 
doctor of the Pennsylvania Railroac wanted in this case. 
THE COURT: Only testify to what he said, not 
what he had in his mind. 
Q What did he teil you to do? 
The medical doctor? 
Yes. 
He told me to see my own personal physictan. 


How did you feel at that time? 
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I started to get a lot of pain, and it was 


starting to hurt me. 


Q 
A 
Q 
A 


Q 


A 


Did you see your own doctor? 
Yes, sir. 

Did he do anything for you? 
Yes, sir. 

What did he do? 


He gave me shots in the arm and the neck, and 


he gave me a couple of jars of pain killers, and he 


gave me a 


can of spray of some kind to deaden the pain, 


to neutralize it, and he told me to come bicx next week. 


Q 
A 
Q 
to return 
A 
Q 
A 
Q 
A 
to 4 Fast 
Q 
accident? 


A 


Did he give you a note to fo oack to work? 
No, sir. 

Did he indicate to you when you would be 

to work at that time? 

No, sir. 

What was the name of this doctor? 

Dr. Murray Burton. 

Where was he located? 

He was located on Park Avenue, then he moved 
88 Street, New York. 


Had you ever seen this doctor before this 


No, sir. 
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Did you have a family doctor at that time? 
Yes, sir 
Did you see him before you saw Dr. Burton? 
I stopped in, and explained to him I fot hurt, 
and he said "you better go to see a specialist." 
Q During the time that you were being treated 


by Dr. Burton, were you at home or were you workinr’? 


A I was at home. 


Q And for how long after the accident did you 


stay at home? 

A Approximately seven months. 

Q Did Dr. Burton prescribe any kind of apparatus 
for you to wear? 

A Yes, I forgot about that. He gave me a -- 
he sent a man down to my house, a surgical appliance 
man, and he fitted me for one of them big collars to 
put around my neck. 

Q Did you wear that for a time? 


Yes, sir, quite a while, for about a year 


After removing it, which you say was about 
year after the accident -- 
A Approximately, yes. 


Q Have you worn it at any time since? 
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Whenever I get pains and it helps me, I put 


Does it help? 
Yes, sir. 
Q When was the last time you wore that collar? 
A Oh, about a month ago, I forgot the exact date, 
it was cold and rainy, so I had to put it on. 
Q When you first came under the treatment of 
Dr. Burton, about how often did you see him? 


A When I first seen him I had to see him every 


week. 


Q On the occasions that you saw him at that time 


every week, what kind of treatment would he sive you? 


A He used to give me shots in the arm, to the 
shoulder, and the neck. 

Q Did it help? 

A Yes, sir. In other worcs, it more 
would deaden the pain for about four or five 

Q Where were you having pain at that time, 
during the time that you were being seen by Dr. Eurton? 


A Pains? 


Q Where were the pains? 


My neck, my shoulders and the headaches. 


Did you have any difficulty moving, your neck 
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about, your head about, at that time? 

A I had a limited range, like, you know. 
couldn't move it all the way around. 

Q Did you have any pain to any other part of 
your body except for your reck and head? 

A Yes. My back. 

Q Whereabouts in your back? 

A Right in the back here. 

Q Did he do anything for that part of your body? 

A He took x-rays and said it was a broken rib 
or a splintered rib or something like that. 

Q Did that pain clear up? 

A No, sir. It deesn't bother me, excuse me, 
except when I get in a certain position. New even if 
I wanted to get in that positirn it wouldn't bother me, 
just by accident I couldn't put myself in that position, 


but I pet a certain twinge every time I get in that 


position. 


Q For hoy long aid you see Dr. Burton about 
once a week? 

A Oh, about four, five, six months. 

Q After that, did you continue to see him? 

A Yes, I continued seeins, him every two weels, 


and then every month. 
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Q On each of these occasions did he give you 


treatment? 


A Yes, sir. 


Q When was the last time you saw Dr. Burton for 
trentment? 

A About six» months ago. 

Q And all told, from the time that you first 
saw him for treatment until the time that you say you 


saw him last for treatment about six months ago, about 


how many times did you see him? 

A I would say approximately about 40 times, 
rive or take a few, you know. 

Q You were examined by him last week for the 
purpose of seeing what your condition was, is that 
correct? 

A That is correct. 

Q And that was the same day that you were examined 


by Dr. Balensweig, the physician appointed by the 


Railroad to examine you, you recall that? 
A Yes, sir. 


Q But he fave you no treatment, as I recall, 


at that time, isn't that right? 


A No, he just gave me an examination, that is all. 


Q When was it after this accident that you 
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returned to work? 

A About seven, eight months. 

Q And when you returned to work did you resume 
doing the same kind of work that you had been doing 
before the accident? 

A Not exactly. 

Q Will you tel] us in what respects it was 
different? 

A Well, I returned to work as a brakeman, and 


they had different classifications, categories. If you 


have the seniority, or if you get hurt or somethine, 


they will either make you pull what they call a pin 
separating the cars, and the brakeman will ride it down 
the hill. Or else they give you a chalk and you mark 
the side of a car and you look at your slip, and you 
mark on the side of the car the destination of that car. 
But it all comes under the category of brakeman. 

Q When you returned to work, did rou resume 
climbing up and down the ladders of the railroad cars? 

A No, sir. 

Q Was there anything at that time that you were 
unable to do that you were able to do before the accident, 
besides being unable to go up and down the ladders? 


A I couldn't hold onto the side of the car with 
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one hand age pass signals. 


Q Can you explain why not? 


A Well, I couldn't turn my neck. And I couldn't 


jump from one car to another car on top for the same 


reason. And I couldn't: cross any tracks because where 
they let these cr shat they call them windy, they let 
them fly loose. They give them a little shot and the 
cars ride in, anc it is dark there, some times you 


can't see nothing, so you can't turn your neck to see 


if the cars are coming or not, and it is very unsafe, 
you know. 
Q During this time were you still under treatment 
medically? 
A Yes, sir. 
Q When you returned to work as you say some 
seven months after the accident did you continue to 
work on e regular ba is? 
A No, sir. I would work, well if it was nice 


weather I would work maybe five days, a week, but if 


4t rained or snowed I Just couldn't make it because it 
is very slippery and my neck used to bother me, hurt 
me, and I couldn't work. In other words, I worked on 
and off. It varied. 


Q Before this accident, before November &, 1968, 
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did you work regularly or on and off? 


A I worked regularly seventeen years. 


Q You say after seven months you returned to work 


and you worked on and off. Did there come a time after 
that that you were out for a further period completely? 

A Oh, yes, about -- I think it was 1970, I am 
not sure. 

Q What happened then? 

A I was comings home from work, I think it was 
a Saturday nissht, it was about one o'clock in the morningr, 
and I was on & Port Authority bus, and as it pulled into 
the Port Authority terminal on 40th Street and Eighth 
Avenue the bus crashed, so I got a cut on my mouth and 
my teeth broke and I had a sprained wrist, and I stayed 
ou. for a couple of months on account of that accident. 

Q You say your teeth broke. Were they natural 
veeth or artificial teeth? 

Artificial. ‘ 

Q Did you have any problem with your mouth 
after that? 

A For a little while until the sore healed, you 
know. 

Q Did you have a problem with your wrist for 


a tine after that? 
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For a little while. 
Did that prevent you from working for a time? 

A Yes, sir. 

Q Incidentally, do you have any problem vith 
your mouth and your wrist now? 

A No, sir. I have new false teeth. 

Q After this incident in 1970 with the bus, did 
you once more go back to ork? 

A Yes, sir. 

Q How did your neck feel at that time? This is 
in 1970, some two years or more than two years after 
the accident o: 1968. 

A Well, it started setting progressively worse, 
4t was hurting more and more, and I worked a while, I 


took off a while. Then when I visited Dr. Burton arain 


he told me, "You are going to get progressively worse, 


I advise you to quit." 

Q Did you have any problem at that time moving 
your head or neck around? 

A At what time? 

Q When you returned at the end of 1970 to work, 
1971, did you have any problem with respect to moving 
your head at that time? 


A A little bit, you know. Not as much as now. 
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You mean it is worse now? 


Yes, sir. 


Q How does your neck feel now? What are you 


unable to do with your neck now? 


A I just can't move it. I can't cross the street, 

I have got to move my whole body. I used to drive a 
truck or a car or acab. I can't get a license no more, 
they deprived me out of that because I might kill myself 
or hurt somebody. 

MR. GAUS: I object to this, if your Honor 
Please, the reasons. 

MR. HERBERT: I will join in that objection, 
your Honor. 

THE COURT: You don't object to his statement 
that he can't get a driver's license now? 

MR. HEPBERT: I will object to the conclusion, 


your Honor. 


MR. JURON: I will stipulate to withdraw it, 


your Honor. 

Q Let me ask you this, Mr. Batchkousky. I think 
you told us this morning before working for the Railroad 
you worked as a truck driver. 

A Yes, sir. 


And you had a license? 
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A Yes, sir. 
Q Was that a chavffeur's license? 
A Yes, sir. 
Q At the time of this accident in 1968, did you 
have your own car? 


A Yes, sir. 


Q Did there come a time when your chauffeur's 


license came up for renewal? 
A Yes, Sif. 

In its usual course? 

Right. 

Was your chauffeur's license renewed? 

sir. 
you make an application for renewal? 
sir. 

And was it renewed? 

No, sir. They asked me, is there any -- 

MR. GAUS: I object to any voluntary statement 
bey oad the answers he has already given, which I submit 
to the Court has answered the question put to him. 

THE COURT: Sustained. 

Q At that time did you have a complete ranre 
of movement of your neck? 


A At what time? 
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Q At the time your chauffeur's license came up 


for renewal? 


A No, sir. 

Q Can you show to the Court and jury how far 
you can move your head now to the right and how far you 
can move it to the left? 

(Witnesses indicated.) 


If you move any further than that -- can you 


A I can't. It hurts and it cracks. I went up 
to see that Ballantine, he tried to move it, he couldn't 
move it. 

) You mean Dr. Balensweig, th~ Railroad doctor? 

A The Railroad doctor, yes. 

Q Did you ever have this difficulty before the 
accident to any extent? 

A No, sir. 

Q Did there come a time when you were no longer 
able to work for the Railroad? 

A Yes, sir. 

Q About when was that? 

About two years ago. 
Since that time have you worked at anything? 


Nothing at all. I could -- if I wasn't hurt 
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I could have done a lot of work. 

Q Did you look for any kind of work? 

A Yes, sir. I could have been a construction 
truck driver, anything, but I just couldn't do it. 
They wouldn't hire me. 

Q Do you own your own home? 

rs Yes, sir. 

Q Did you own your own home before 1968? 

A Yes, sir. 

Q Before 1968, and I mean before the accident, 
did you do work around the house, renair work? 

A Yes. I built a couple of extra rooms, 

a lot o” work around the house. Today I can't even 
paint it. 


Q Do you do anything around the house? 


A Now? I take care of the grandchildren. 


Q Do you do any repair work around the house? 
No. 
Who does for you? 
I have to hire people to do it. 
Do you still have your car? 
No, sir. 
What happened to your car? 


It is no food without a license, so 
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Q Since the accident of November 8, 1968, with 
the exception of this one incident when you were a 
passenger in a bus and you had your teeth broken and 
your mouth cut, did you have any other accident to any 
part of your body? 

A No, sir. 

Q Did you have any disease or any difficulties 
Since November 8, 1968, except for the problems which 
started November 8, 1968? 

A No, sir. 

Q And before November 8, 1968, were you in good 
physical condition? 

A Yes, sir. 

Q Did you have any problem doing any of the 
Jobs of the brakeman? 

A No, sir. 

MR. JURON: I have no further questions. You 


may enquire, 
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CROSS EXAMINATION 
BY MR. HERBERT: 

Q Mr. Batchkowsxy, you told us it was the 
custom and practice of yo"! crew men to ride the cars 
when going into an industrial plant? 

A Yes, sir. 

Q Have you switched any of the plants on the 
tour, on that same tour, prior to your accident? 

A Yes, sir. 

Q When you switched those plants, did you ride 


into those plants hanging from the side of a ladder? 


f 
aA 


Q When you ride in on the equipment on the side 


ladder, are you able to pass signals from that position? 
A If it is on a straight track, yes. 
Q Your accident happened as you were switching 
cars into what you told us, described as being track 8-9? 
A That is correct. 
Q And you had pulled some cars from, shere do 
you say B-8 or B-6? 
A One of the tracks. I don't remember. 
one of the tracks next to it, or the track before, 
something like that. We got a couple of cars from the 


tracks inside and a couple of cars from the tracks outside 
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And you had to pull them out to that switch? 
Yes, sir. 
Q Once the switch was thrown you moved them back 
on B-9, is that correct? 
A Right. 
Q Is there a road crossing there just outside 
the entrance to that plant? 
A Yes, sir. Automobiles pass. 
Did the moves stop at that automobile crossing? 
A Yes, to make sure there are no cars coming. 
Q After you threw the switch to g0 in on track 
B-9, did you ride the equipment in as far as the 
automobile crossing? 
A That is correct. 
Q That was the point where you got 
A Yes, sir. 
Q When you got off you walked into the plant, 
is that right? 
A Yee, sir. 


Q Where was your conductor then? 


A He was on the platform next to the car that 


was in there waiting to make the hitch in the coupling. 
Q Did your conductor five you any -- once you 


got inside the plant, did your conductor five you any 


SOUTHERN OIS’ FICT COURT REPORTETF U.S. COURTHOUSF 
FOLEY 3: UARE, NEW YORK WY ra 


60 
ma. Batchkowsky-vross 
signal to start the movement into this plant? 

A Yes, sir. 

Q Where were you when you received that signal 
from the conductor? 

A There is a little recess there between the 
outside door and the platform which is about two feet 
wice, and I was standing right there. 

Q Did you pass that signal on to your enrine man? 

A Yes, sir. 

Q Were you all operating from the left hand 
side as you were moving in? 

A Yes, sir. 

Q At the time of your accident was your back in 
the direction of the engine man? 

A That is correct. 

Q And you were facing inside the plant? 

A Facing the conductor, yes, sir. 

Q Before you moved these cars in on track B-9 
did you check the doors on those cars? 


A It is not my job to check them. I don't check 


Q Who does it, the Penn Central crews or 
Anheuser-Busch? 


A Either the car inspector or the brewery ‘checks 
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them. That is their responsibility. We are not 
Supposed to check them, either I or the conductor. 
MR. GAUS- I object to conclusions. 
THE COURT: Sustained. 
MR. GAUS: May I ask an appropriate instruction 


be given? 


THE COURT: I will instruct the jury to 


disregard the statements of the witness as to whose 
responsibility certain tasks are. 

Q Is it your duty to inspect the doors of those 
carc prior to pushing them into the plant or pulling 
them from the plant? 

A No, sir. 

Q Did you see the handles of this c: > prior to 
your accident? 

A Well, I seen the whole five cars, but I didn't 
see each individual car. 

Q You told us that you were out of work about 
six and «a half months or s0? 

A Something like that. 

Q You returned to work in May o 1969, is that 
correct? 

A That is correct. 


Q When you returned to work for the Railroac, 


SOUTHERN DIS’ FICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 5: UARE,. NEW YORK NY CO 7. a5e0 


62 

mdkm Batchkowsky-cross 97 
did you have to check into the Medical Department and 
get their okay? 

A I beg your pardon? 

Q When you returned to work did you have 
to the Medical Department of the Railroad to get 
okay? 


A That is cerrect. 


Q And you also got the approval of your own 


doctor to return to work after this first period of 
absence? 

A I had to get it from my own doctor to five 
to the Railroad doctor. 

Q You said that you lost intermittent time 
thereafter, is that right? 

A That is correct. 

Q On each occasion when you were out for any 
intermittent period, would you also fo to the Medical 
Department before you were approved to return to work? 

A No. You have to be out a certain length of 
time. I don't know what it is exactly. 

More than three days? 

A Yes, it is more than three days. I think it 

is up to five days, something like that. 


Q If you are out for more than five consecutive 
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Then you have to get a doctor's note to fo 
back to work. 
THE COURT: And you were never out for more 
than five days after that? 
THE WITNESS: Once or twice, yes, sir. 
Q When you returned to work after this accident, 
did you work as a brakeman? 
A Yes, sir. 
Q Did you also work as a car marker? 
A Fes, sir. 
Q You told us that your job as a car marker was 
to mark cars with chalk? 
A That is correct. 
Q Was that in the classification yard? 
A Well, they have classification yard and they 
have the departure yard, and they have a hump yard. 
Q In your job as a car marker would you be working 
from a list, a paper? 
A Right. 
Q And you would have to mark individual box cars 
in that yard? 
A Where they go. 


Q Where they are to be switched by another crew? 
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A Tat is correct. 


Q Did you bid in on that job? 


A Yes, sir. 

Q You say that the last time you workec for the 
Railroad was some time in 1972? ° 

A Approximately. I don't know the exact date. 

Q Hae you attempted to return to work for che 


Railroad since that date? 

A I went to my doctor and -- 

Q Just yes or no. Have you ¢:*empted to return 
to work for the Railroad since 19, /? 

A Yes. 

Q When did you attempt to return to work for 
the Railroad after you last worked for them in 1972? 

A Right after 1972. 

Q You say that in 1972, some time in the early part 
af 1972, you did not work for the Railroad and have not 
worked for the Railroad since then? 

A Since then, that is covrect. 

Q During that period have you attempted to return 
to work to the Railroad? 

A No, sir. 


Q Have you attempted to return to work as 4 


car marker for the Railroad? 
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A I can't go back in any capacity. 


Q I just ask you if you attempted to return to 


wor iS a car marker for the Railroad. 


A Yes, sir 
Q Since that time, since March or early part 
of 1972? 
A I would go back to work tomorrow if the doctor 


would allow me. 


Q Back to work as a car marker? 


THE COURT: Which doctor are you talking about 
now, your own doctor or the Railroad doctor? 
THE WITNESS: Well, the Railroad doctor has 
no say, see. In other werds, he is not responsible. 
He must get the «ritten consent of my doctor before he 
can giv» me a note. 
THE COURT: All right. 
Q Let me see. You have seniority since 1°51, 


is that right? 


Q Have you attempted to cbhtain a fob by exercising 


your seniority rights in passenger service on the Jersey 
Division? 


A 
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Q The only doctor who has been treating you 
this Dr. Purray Burton? For this accident? 

A As to the accident? 

Q Rignt. 

A And I seen so 
I think his name was. 

Q That was for examination, is that right? 


A Yes, sir. For examination, yes, sir. 


Q But the only doctor who has treated you s‘nce 


accident is Dr. Murray Burton? 
A That is correct. 

You told us about vour havin had your 
chauffeur's license expire. When did it expire? 
What year? 

A It expired in 1970. 
Q In 1970? 
A Yes, Sie: 
Q What month in 1979? 

In August. 

That wus a chauffeur's iicense you had? 

sir. 

Was that a New York State license? 


New York State. 
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of Motor Vehicles? 


A Yes, sir. 


Q You spoke of having had a subsequent accident 


A Yes, sir. 


Q Will you tell me about that acvlident. 
happened to you? 

A I sot through working as a car marker, it 
a Saturday night, about one o'clock in the morning, ! 


mot on a bus, a public service bus. We pulled into the 


Port Authority building i; New York, and I don't know 


4f the brakes failed, I couldn't determine that, 211 


I know is the bus crashed. 

Q Crashed into another bus, is that right? 

A Crashed into another bus, yes, a bus standing 
ahead of us. And I fell down and my teeth came out 
and broke, and I cut my lip, the gum, and I had a 
sprained wrist. 

Q How fast was this bus that you were in, how 
fast was it froing at the time of the impact? 

A Well, tt wasn't going too fast. He was ready 
to park. We were up on the upper level. 

In other words, he was about ready to park 


let the passengers off. 
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You were seated? 


Yea, 6i7. 


And were you thrown forward? 


A 
Q 
handrail of the seat ahead of you, i: 
A Something like that. 
And were you thrown backward 
No, sir, I just fell on the floo 
teeth busted. 
Q , other words, you were 
teeth went against the railing of 
of you? 
A Yes. 
And then you fell to the 
Rirht. 
You don't know the speed 
time of tris accident? 
No. I know he was ready -- he 
another, I would say ahout a hundred yard: *o 
he comes to a stop and lets the passenger ort. 
4t a fact he knocked the other bus, 
standing bus, about fifteen feet? 


A He wrecked the both buses. 
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Q Besides the injury to your teeth, you also 
injured your arm, did you not? 
A My wrist. I had a sprained wrist. 
Q How about your arm? 


Not my arm. 


You brought a lawsuit against them, didn't you? 


Yes, sir. 
And that was over in the Eastern District, 
in Brooklyn? 

A Yes, sir. 

Q In that lawsuit, didn't you claim that you 
sustained permanent injuries to your arm 2nd to your 
wrist, your right arm and right wrist? 

A Nothing about the arm. Just the wrist. 

You retained Mr. Juron to represent you in 
that lawsuit, is that right? 

That is correct. 

In that lawsuit did you claim that the injuries 
to your right wrist, your hand, and your forearm, were 


permanent 


You did 
No, sir. 


In that t 
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of the injuries sustained in the bus accident 
were unable to grasp onto or hold onto the ladde hand 
holder or grasp on the side of freight eculpment because 
of the weakness in your right arm and your right wrist, 
and that you must only pick car marking, 39d 

A No, my right wrist was sprained, 

anything. 

Q I say did you make that claim in 

A That my right wrist was sprained, 

Did you claim as a result of the 

sustained in the bus acctdent you were unable ¢& 


or hold onto the ladder hand holder or grasp on 
side of freight equipment because of the weaxness 
right arm and your right wrist, 
pick car marking jobs? 

In my vight wrist, that 

And the arm? 

No, just the wrist. 

Did yo claim you were unable to work as a 
freip, t conductor or brakeman due to the conditicn o°* 
vour right arm ard wrist? 

A My right wrist. 
Did you claim in that lawsuit that 


not able to continue to do the work of a conductor or 
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brakeman in freight service, but you had to pick car 
marking jobs instead? 
A Until my hand fot better. 
I would like this 
identification. 
(Defendant Penn Central Exhibit 
marked for identification. ) 
I show you Exhibit A marked for identification, 
Mr. Batchkowsky, and call to your attention the second 
to last page thereof, and ask you =ther or not that 
is your signature which appears in “he verification? 
A Yes, sir. 
Are those the answers that you made to written 
interrogatories in that lawsuit? 
A I don't know. I would have to read it. 
MR. HERBERT: Counsel, will you 
those are the answers made by him in this lawsuit? 
MR. JURON: We will stipulate, your Honor. 
MR. HERBERT: I would like to offer in evidence 
certified 
MR. JURON: May I check the pages, please. 
MR. HERBERT: Yes. The certified interrogatories 
the answers made thereto. Not in their entirety, 


particular portions with which we are dealine here. 
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MR. JURON: Your Honor, plaintiff has no 
objection to allowing every page into the record. 


THE COURT: I take it you are offering every 


MR. HERBERT: . hot every pare. 
portions, I would submit there would be portions 
relevant. 
THE COURT: You make your offer, and 
Jvron wants to supplement it by -- 
MR. JURON: We will allow the whole thi 
He doesn't want the whole 


in because someé 1 relevant. 


THE COURT: If you 

yourself 

MR. R : k none of 
relevant or all of it is relevant. I would 
anything going, in, but since Mr. Kerbert 
putting part ef it in; 2 nave "0 objection, as 
of fact, to letting it all in. 

COURT: If he is offering one tnterroratory 

and one answer, that is permissible, providing he is 
offering the complete answer. If there are additiona! 


interrogatories referring tv the same subject y 
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to require him to offer, I will require it if in fact 


they relate to the same subject. 


MR. HERBERT: We can take that up later on, 


your Honor. 
THE COURT: What is it you are precisely 
offering, } Herbert? 
HERBERT: The answers to 1 and 2 
your Honor. 
» and 111 and lle. 


26 and 12 


that would be the ones I would 
offering, your Honor. We can review them perhaps at 
a more convenient time. 

THE COURT: Those numbered interrogatories 
and the answers thereto will be received into evidence. 
Mr. Juron, at the break you can look at the remaining 
interrogatories and if you can satisfy me any of the 
others relate to the specific subject in the sense that 
these answers will be incomplete or misleading without 
the other answers -- 

MR. JURON: We will offer into evidence the 
entire paper, every one of the remaining 130 some odd 


questions and answers. 
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THE COURT: You cannot use the plaintif?'s 
answers to interrogatories except as they are necessary 
to make complete or understandable the answers that 


Vales 


the defendant is offerinr. They are not admissible by 


2 


you or at your instance except as I have 4ndicated. 


- 


Defendant Penn Central Exhibit A 


received in evidence.) 


Q) Was your rate of pay as a car marker the same 
or rreater or lesser than the rate of pay as @ freiznt 
brakeman? 

A The same. 

MR. HERBERT: Thank you. That ts ALi <= nave, 
your Honor. 
THE COURT: Mr. Gaus? 
CROSS EXAMINATION 
BY MR. GAUS: 
Q Counsel was talking with vou, Mr. Batchkorsky, 


about the lawsuit that you brourht in the Feder7l Court 
in Brooklyn, or the Fastern District as it i5 calle 
based on that accident in the bus. Now, you 7ave 
testimony in that lawsuit, did you not? 


A Yes 


2 


And you fave testimony like you did this 
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morning here under oath. You raised your right hand 
and you swore to tell the truth, is that correct? 
A That is correct. 
And you were asked certain ques‘ .ons 
gave certain answers im response at that time, 
correct? 
A That is right. 
Were you asked a certain a 
to work as a car marker -- and I 
that lawsuit over in Brooklyn -- about naving worked 
prior to the bus accident as a car marker, 
five an answer that there is no such thing. 
In fact, with your Honor's permisst 
THE COURT: I think you should refer to the 
transcript. 
MR. GAUS: have a copy of the minutes, and 
I think it would be best if I read specifically. 
THE COURT: I think so, too. 
Q Were you asked this question and did you 
give this answer? 
MR. JURON: Could we have the date? 
MR. GAUS: I only have one, and if he wishes 
to join me here, I don't even have one to offer to the 


Court. Maybe I should come up there and do it. 
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THE COURT: Do you have a copy of the 
MR. JURON: I don't, but perhaps Mr. G 
initially will be helpful enough to give us the 
allow you to 
his shoulder while he reads. 


MR. JURON: For the 


MR. GAUS: Does the date 
refresh counsel's recollection? 
THE COURT: Never mind 


date you can give it to him. 


COURT: We will assume that 
Q Was yovr trial before the Honorable Orrin G. 
udd, if you recall? 
MR. JURON. » will stipulate 
the Judre. 
you 

asked the following question and did you give the 
following answer: 

And how long had you been workins 
car marker, primarily as a car marker, prior %o 
1970? 


Objection." 


~ + 
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won't go into his statements unless he so 


MR. JURON: Go ahead. 


" 


(continuing) There is no testimony 


he worked primarily as a car marker.” 
THE COURT: You don't have to read the 
objection. Just read the questions and answers. 
Did you work primarily as a car marker? 
There is no such thing. am a brak7man. 


But if they need a car marker the guy who is oldest 


Were you asked those questions and did you 
answer? 
Yes. 
And going on were you asked the followings 
and did you give the following answers? 
I am asking what jobs you did -- did you bid 
in prior to the accident. 

"A Independent brakeman. In ot} words, they 
put me in where they want to, but if there is a mark 
open and I am old guy they give it to me. But if not 
I have to take any job.” 


Were you asked that question and 
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answer? 


A That is correct. 


And the following question and answer, were 


asked and answered as I read them 
Do you bid in on the job o: car marker? 
There is no Se is a marker. 
a discretion of the yard master. 
That is correc 
So that when you told u 
beine a car marker according to your testimon: 
fair to conclude that you were a 
and had been a brakeman, during 
following your accident of 1968 
of your second accident? 
A All jobs are brakeman 
As a brakeman? 
Yes. 
And you returned after the on the 
Railroad, you returned to your job 15 
that a fact? 
As a brakeman, yes. 
And that wnatever you may 
relative to this business arking cars Was 


with the consent of your -- what did you cal 
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yard master? 
A That is correct. 
But you were s.ill working as a brakeman, no 
question about that? 
A That was my title, brakeman. 
Right. And you worked as a brakeman after 
the accident that we are here concerned with?’ 
Marking 
Whatever you did, you were a brakeman 
accident, isn't that a fact? 
A S$ correct. 
And it would depend on the yard master 
you marked cars as a brakeman? 
That is right, yes. 
All right. 
Now, then, to go on to the accident 
where you had the bus accident, you interrupted your 
employment after that accident for some period, did 
you not? 
A That is correct. 
So that you did not work as a brakeman, 
in fact you didn't work as anything following that 
accident? 


A 


Si FICT COURT REPORTERS 


UARE NEW YORW WY 


§ () 


Batchkowsky-cross 


Q You made certain claims in that law: 


Brooklyn which have already been offered, ut 


Right. 
Now, having 4nterrupted your worl, 
rea3on of that accident on the bus you 
couldn't do work for the Railroad as a 
marker, whichever term we wish to use, 
A Right. 

I believe this morning you told us one 
jobs of a brakeman 45 to ride the cars 
cars when they are coing into an industrial plans 
otherwise, you used to ride cars ang hanr cn, 45 


correct? 


A Right. 


Q Would you describe that operation for us 


you would do that? 
JURON: Obfection. You mean how 
that, or how he would do it now? 
MR. GAUS: I mean how he did lt b 
was healthy. 


JURON: You mean before Novermver 


aor 


’ 


\ - 
wne 


ten’ | 


i 


GAUS: Any time before he claims he was 


injured. 


A When you have e car you are snovin®s 
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you grab the first car, there is a ladder on the front, 
and you hang on with one hand, and with the other hand 
you pass signals; if it is a long train we have another 
brakeman stationed in the middle of the t 
relays the signals, but if it is a short train then you 
just relay it to the engineer. 

reason you stand on the front car, 


3 


you watch the ) ahead of you, there could be an 


obstruction, there could be a broken rail, there 


be anvthinge. That is the main purpose of riding 


head 


What specifically do you hold on to? 

tt is the running of a ladder, an iron ladder 

‘ot nbout seven or eight runrs on it, and you 
on whichever is convenient 

Are the runes of that ladder on the side 
car, or on the front of tl! car, or just where 

“ated? 

There is one ladder on eacn sia of the car, 

there is one ladder in the front of the car, and 


ladder in the back of the car. 


When you are riding as a brakeman, and 
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talking about at the time before any accident, when 


did it normally and you would ride as a brakeman, it 


would be logical to assume that you would ride on the 
of the car, am J correct? 
A That is correct. 
And it would be necessary, of 
to hold on with one hand as you do the siznali 
the other? 
That is correct. 
And would it be fair to concluce tha 
be necessary to hold on in some instances with 
rivht hand, and in some instances with your 
Genending upon the circumstances of where the engineer 
4s located or the conductor is located, and so on? 
that a fair conclusion on my part? 
correct. 
And in 1970 then you made this claim th 
injured your wrist. Is that correct? 
That is correct. 
Obviously, your wrist played A 
on to any rungs. As a brakeman your wrist 
a part, would it not? 


A That is correct. 


Did you ever go back to work as a brakeman in 
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which you road cars holding on with one hand or the 


other after your bus accident? 


may I ask you -= 
Before I do, it may be appropriate. 
Y have a 
consult 
with the Court. 
THE COURT: All right. 
(At the side bar.) 

GAUS: I believe we have established 
sufficiently th: r is hac } an accident 
interferes with the brakeman function, and 
is laying claim here to a permanent injury. I anticipate 


asking the question -- I would abide of course by your 


Honor's ruling, but I intend if I am not prohibited from 


same to ask him whether in the Federal Court in Brooklyn 
he recovered a judgment against the bus company on the 
claims that he made. 
avoid asking the amount, but t think 
4t 4s relevant and pertinent to our suit here that there 
apparently was a finding over there. 
COURT: Not unless your claim is limited 


of permanent disabdi 
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Obviously, a recovery on the basis of pain and suffering 
in that case wouldn't be relevant here. 
MR. JURON: May I point something out, your 

Honor. 

COURT: Yes. 

JURON: Hts cestimony on direc 
was that he did not resume the > of a drakeman 
a ladder before the bus accident, so whether he 


unable to do so after the bus accident is not pertinent 


because he couldn't do it before the bus accident. 


THE COURT: I think the vortion of 
in the Brooklyn case that was read oy Mr. 
sufficient to go to the jury as to whether or not 
was able to work as a brakeman before the 1970 injury. 

MR. JURON: I fail to see what the results 
of that lawsui* can be fermane to this. 

THE COURT: I do. J thourgnt IT had explained 
that to you before. I will try again. You are claiming, 
here permanent disability as a result of a 
If he claimed and was awarded a recovery for permanent 
disability as a result of the 1970 injury, that is 
relevant to show that his present state of permanent 
disability, if he has onc, 4s attributable at least in 


part to the 1970 injury, and not entirely or perhaps 
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not at all 


to this 1968 injury. 


MR. JURON: I think in that case it is ineumbent 


Mr. Gaus to come forward with a special verdict, 


he is the one who is making such an assertion. 


incumbent upon him to show that the determination 


of the jury, whatever it was, was limited or specifically 


concerned with that aspect of the lawsuit. 


+ 


I have already so ruled, and unless 


permanent 


disability in thet ! C11 : s not admissible. 


Tf 


If he can show they 1% 285 


did, 


think I am going to 


position of not pursuing the point. I only this. 


say 


~ 


I said at the outset, I am not pursuing a question 


of 


the 


whether or 


too 


amount. 


I think 


amount awarded, 


much. 


MR. 


THE 


not 


LTR 


UUNG 


tAUS: 


there was 


COURT: 


it might be highly 
whether it was on 
a permanent 


No as 


» that 


I will let it 


FC) s 


Unless you 


ca 8s 


specific finding of permanent disab 


cas 


e > 


then 


I don't think 


MR. GAUS: 


{t is admissi 


I wii: ve so 
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ble. 


as to 


question of 


determine 


was a 


Brooklyn 
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(In open court. Jury present.) 
BY MR. GAUS: 
Q Mr. Batchkowsky, when 
some questions a few moments ao I 
that you had done switch work as @ 
ries, end I think you even 
game shift you had done such switcninz, 
other instances you rode into the plant, 
said. Is that correct? 
A Yes, sir. 
Q Can you give 
had hapnened? 
It is wnat they call the west 
Yard. They have got different plants there, breweries, 
Anheuser-Busch, about ho to 80 plants, I don't know. 
Q Is it your contention that you roge into the 
plant and into loading platforms on the side of 
Is that your contention? 
A Unless there was a sign there we always 
them in. 
Into the plant itself? 
Yes, sir. 
Q There was a sign in this particular case, was 


there not? 
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bes your pardon? 
The one we are talking about in this 
In Anheuser-Busch? 


Yes? 


Yes, sir. 


There was a sign there. The sign fave warnins, 
: 


not? 
es, sir. 
And accordingly you didn't ride into 
Right. 
You had been inside that 
on vrevious occasions, do you 
Right. That is correct. 
Q It wouldn't even be possible, would it, Mr. 


Batchkowsky, for you to be on the side of the car as 


{t moved along the loading platform itself, isn't that 


That is correct. 
Incidentally, with respect to the ladder, 
don't think we completed the picture, d 
this ladder that is on the side of the 
ladder doesn't start with the floor of the box car, 
docs. it? 


A No. It is the length of the 
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are rungs beneath the car. 
Q Right. So that if you were hanging on the 
side of the car, the rungs that are beneath the floor 
of the box car woulda e > to b2 down ard 
part of your legs to be: down below the level of the 
box car, isn't that correct? 
A That is correct. 
Q And, accordingiy, your lees and your feo: would 
be below the level of a platform 
the floor of the car, isn't that 

MR. JURON: Objection, your Honor. 
some confusion. Can you clarify it? Do you mean 
way it existed 4{mproperly or the way it should have 
existed properly? 

Is Mr. Gaus putting a question to the witness 
the way the situation was on November 8, 1968, or th? 
way it should have been. 

THE COURT: I think he is asking about the ay 
it was in November of 1968. 

MR. GAUS: I object to that question. Exactly, 
and I object to this categorizing what it should have 
been, if your Honor please. 

THE COURT: Yes, I will instruct the jury to 


disrerard counsel's statement as to what it should 
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have been. 


Do you understand the question now, Mr. 


Batchkowsky? It is whether or not as the plant loading 


ae) 


platform actually existed in November 19 
brakeman were standing on the lower fr 
on the side of a box car as it moved 


feet and/or legs would be struck 
~latrorm? 
That is correct. Yes, 
All right. 
think there has been some mention 


the side 


four inches from each other, 


things for the moment, 
platform was ahead of you as you stood relaying 


signals as you were inside the door, isn't 


And I think you have marked a photorraph -- 
4t was Plaintiff's Exhibit 2, I believe -- where you 
were standing and that of course was hetween the door 
and the platform. 


Yes. 
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Q And that area has some couple of feet, 


you have stated, from the side of the box 


There is a counle of feet clearance, as you I 


+ 


4t in railroad terms as I understand, is that correct 


cr 
ve 


Just about a couple of feet. 

In fact, there is more than t, is there 
because in that same area there is 
up that one walks into and up to ret 
isa't that a fact? 

A Yes, there is 2 stairway there. 

Q The opening for the stairway 
would you say? 

I don't know. 

Can you give us an estimate? 

About two feet. 

So that is an additional two fee 
the two feet of clearance alongside the car, 138 
correct? 

A No, no. Definitely not. From the side 
the car to the wall is two feet, and the iadder 
into that platform, so it is less than two feet. 

THE COURT: No, the two feet would be 
the edge of the car to the edzfe of the stairway 


wouldn't it, Mr. Batchkowsky? 
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THE WITNESS: To the edge of that second 
platform. 

THE COURT: And you farther toward the 
door, before the stairway : s, then there 
than two feet between the the car and the 
That is what he is asking. You can 1 
photograph, if you want to refresh your recollection. 

Batchkowsky, would vou iook at the 
Plaintiff's Exhibit 3, that your lawyer has introdvc 
in evidence, and see if that refreshes 
to whether or not in fact there 


space to the left side -- first of all, mav I with 


that and say there is no question you were on the 


of the train as it moved into that B-9 platform? 


Now, to the left > tral before you 
pet to the stairway, or at a position not alongside the 
stairway, but in any other place alongs there prior to 
the platform, you have fot two feet or ace, correct? 

A You have got two feet of space. 

Of clearance? 

From the track to the wall. 

Al] right. And then there is an indentation 


in the wall that gives you a couple of more feet where 
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one can step into and go up the stairs 


isn't that a fact? Now look at that photograph and 


see if that isn't so. 
Yes, you can walk up the stairs 
platform. 

Q All right. So that in addition i would as« 
you to look, in addition to Exhibit 3, would you look 
at Exhibit 6 and see if that doesn't also bear out 
wrat *'2? are talking about; and Exhibit 4, 

Yes. Go ahead. 

So that in addition to the normal two fret 
clearance that we have taiked about that 
the cafs, there you have that additional 
the stairway goes up that you could also sten into 
that situation. 

A But you cannot see the engineer no how, nc way. 

No? 

No, sir. 

I didn't say that. 

Well, what good is the space if you can't 
pass sirnals? 

Q If something were coming in protruding from 
a train, if there was a handle or something like thet 


sticking out from the side of the train, you wouldn't 
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even be confined to the two feet that we have oririnally 


talked about, but you could duck into that stairway even 


to avoid it, couldn't you? 


And you had talked about pussinre the 
from the conductor back to the engineer. 


told us that you had looked back at the enrineer 


process of givine the ~elay of the sirna 


a fact? 

A Right. 

And you had done that before the 
right? 

A That is right. 

Q In fact, you were a part of that crew for the 
entire time as that particular train was beinz made 
isn't that a fact? 

That is right. 

Q And that train was made up of five cars, 
you say, and an engine? 

A About five cars, right. 

So that havinre been a part of that crew tr 
making up that train, as a brakeman you would have 
some function in assembling those five cars and loc: 


is that not a fact? 
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Are you going to have much 
on cross, 
GAUS: 1 -lie ’ i our Honor. 
THE COURT: take our afternoon bre2ax 


then of ten minutes. 


(In open court. Jury present. ) 
CONTINUED CROSS EXAMINATION 
BY MR. GAUS: 
e the break wre 
make-up of the train involved, which we have already 
determined was a five car locomotive train that was 
the process of moving 4nto the plant at the time of 
accident. that correct? 
A Yes 
Q All right. Those five czirs were made 
some cars that came out of the yard, as I underst 
that correct? 
Yes, sir. 
Q Is that the Waverly Yard, renerally 
the way it is termed or referred to? 


A Right. 
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Q Incidentally, let me just ask you a question 


that I don't think has been asked of you. Can you 


identify the particular car that was involved in 


v 


accident with you? 


by that you couldn't 
describe the 
A As I know, it was a reefer, a refrirerator 


car, it had two doors with two handles. I think 


2 ; = 
pa it was 


a-yellow color, I am not sure. 
What you are saying is that without further 
identification there were two doors, is that correct? 
That is right. 
When you say two doors, are you referring to 
same side of the train or one door on each side? 
A The same side of the train. 
And two handles, is that right? 
That is correct. 
Where are the handles located? 


On the door, in the middle cf the door, 


And do the handles move with the door? 


To open or close the door you have fot to 


move the handles. 
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Q And are they the type of door that when it 


is open, or the two doors, I should say, that when 


they open they move away from each ctier, 
they close they come together, ts that the type of door 
we are talking about? 
A They come out. 
When you say they come out, what co 
It is like opening up a refrirerator door. 


a sliding door. 


THE COURT: You mean the doors 


THE TNESS 2. Th is right. 
THE COURT: J a track: 
THE WITNESS: 

Q Mr. Batchkowsky, I want to make sure we 
understand. it your testimony that the coor, one 
end of the dvor in each case, is hinged so 
door swings all the way out on a pivot, or 
out a way and then slide back on @ 

A I wouldn't know if it goes all the way 
or if {t slides out a bit. 

Q Let me ask you this. In answer to his Honor's 
question you did say, did you not, that the doors 
swing out? 

SOUTHERN DIS” FICT COURT REPORTERS 
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Q That is the point I wanted to address myself 
to for a moment. When you say they swing out, assume 
a door -- I don't know how wide they are, r 
tell us How wide is each of the doors involved? 
wouldn't know either. 
us your best estimate, and pl 
anything in the room as an approximate width, 
can, just so that we 
width of each of the 
Somewhere between 6 foot, 7 I don't know. 
it your testimony when 
door is open, either one of them, and you say there 
them in this case, when it is open it hangs 
6 or 7 feet out away from the train, the further edre 
of the door? Is that what you are tellinre us? 
A It opens up and then you 191 ack against 
the side of the car. 
But before is folded back arainst the 
of the car, assuming it is open ialf way, is that 


the door, the edre of that door, that 15 away from 


pivot point, is that 6 or 7 feet out from the train itself? 


I wouldn't know the exact dimensions. 


All right. In fact, is it possible that you 
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are confused about whether or not these doors Ss! 
back and forth? 

A Ian not confused. I just don't know anythinz 
about doors. I have nothing to do with 


All right. 


But you do know they have handle: 


there were two doors 
that correct? 
4s correct 
ou made up 
where dic ne car that was 
cone 
The car closest to the locomotive? 
Yes. That would be the first one 
locomotive attached to, would it not? 
A Yes. 
outside. I don't rememoer. It 
Q So you don't remember? 
O. 
How about the second car, where aid that 
from? 
A TY don't remember. know we )7Ot 


from the plant and some cars from outside the plant. 
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ll right. And so far as you know, you eannot 


identify which of the cars came from outside the piant, 
nor can you identify which of the cars came from inside 
the plant, is that rirht? 

A I would be guessing. I wouldn't know. 

On the day of vour accident, were you doine 
some marking or were you doing some brakeman work on 
those cars as the train was made up? 

I was doing brakeman's work. 

Ana when you were outside the plant in the 
yard where the train is peing made up, as I understand 
your custom, you would be riding on a car ane that would 
be the lead car, is that right? 

A That is correct. 

When the engine is alone before it hitches up 
car what do you do, or what was your duty there, 
the first car was coupled and attached? 

Well, you couple up to the car that you need, 
and whatever else you need you make them all up torether 
and then you shove it in. 

Did you do any of the couplings? 

A My conductor, that is his job, he done the 
coupling, yes. 


Q Maybe you didn't understand my question. 
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The last move he didn't make *he couplings 


My question was what did you do with relation 
to the first car up until the point it 1s attached or 
coupled with the locomotive? 

Well, we make a hitch, we pass 
and then whatever track we have to fo on 


me or the other brakeman throws the switc 


on the next track. 


When the locomotive 
then that makes the first 
correct? 
A That is correcy. 
Q You couple them up and then you make uj 
train by the individual cars as you mace them up, 
A Right. 
Q Okay. Now, if you got the first car as 
lead car that would be the one that you wo 
when you are outside, you would be hanrine on 
You say that is your function and you ride tha 
car, right? 
hat is correct, right. 
Q Okay. At some point you approech the side 
that car undoubtedly in order to reach up and hanr on 


to it, is that correct? 
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A Right. 
| Q Now, when you approached the side of that car, 


did you observe whether or not any handles were protruding 


or hanging out? 


A No, sir. 
Q Did you observe whether any handles were 


protruding or hanging out as you approached the side 


of tne second car? 

A No, siv. 

Q Did you do so as you approached the sice of 
the third car? 

A Well, I mive it a regular plance. You don't 


examine each car. 


Q You don't? 

A No, sir. 

Q Let me just ask you: Did you observe the side ‘ 
of any of the cars of that five car train prior to your 
.ccident? 

A As far as I can determine, there was nothine 
out of the way. No cars were open and no handles 
sticking out. 

Q As far as you could determine? 

A That is correct. 

a) Did you mare an attempt to determine this 
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so tell us what you did. 


No, I did not make an attempt. 


So at any rate 
didn't do anything to observe whether or not there were 
any handles hanging out or anything else hanging out 
or protruding from the cars a she} movine in, 
the direction of that B-5 pla 
telling us? 
I done my job as a brakeman, period. 
I ask that that answer De 
the witness be directed to answer 
my specific question, if your Honor please. 
THE COURT: Yes. Will you read the question 
again, please. 
(Question read.) 

A I give it a fast glance, and that is it. You 
can't examine every car. You might have a hundred car 
4t would take you a year to examine them. 

Q So that am I fair to conclude, Mr. Batchkowsky 
that you would rely on someone else or on whether or 
not by chance there was nothing protruding from those 
cars, is that what you are telling me? 


MR. JURON: I object to the question, your 
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Honor. I think it is bad in forn, 


calls for a conclusion. 


and I think 


= 


MR. GAUS: I bez your pardon. 


superfluous. He has already testi 


fie 


I think the question is 


d that 


check the 3 than to give them a aquic 


GAUS: Very well, yo 


guided by your Honor. 


Mr. Batchkowsky , may 


earlier for just a moment, 


of a road crossing where 


customarily go by a roint before 


ur 


au 


you 


Honor. 


review 


understand 


tomobiles 


roinr, into the ¢ s that correct? 


sir. 


And you got off of the train at some 


zet to 


4+ 
av 


the 


point 


the vicinity of the road and you walked ahead of 


train into the plant, is that what 

That is right. 

And you continued to pas 
conductor back to the entineer 
that right? 

Right. 

And once you got inside 


you continued to do so? 
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That is correct. 

And you even looked back to make sure that 
the engineer was in sight because, as I believe you 
have said, if I am paraphrasing you -imony correct, 
4t would do no good to signal the engineer 4f he were 
not in sight so you looked around to see if he 
sight, is that correct? 

A That is correct. 
W..en you looked around to see 
did you see some nandles sticking 
those cars? 
No, 
didn't? 
sir. If I seen it I wouldn't st2y ance 
would I? 
That is why I want to know whether or not you 


or whether you ~eally looked. 


Some times the train jolts the door open or 


handle, I don't know. 

Let me as% b} bo you know if 
those five cars were loaded or unloaded or wnat 
condition of each of those cars happened to be 
occasion? 


don't know anything enout cars hbeiny 
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loaded or unloaded. 


The loaded cars have their doors closed, would 


supposed to. 

Am I fair to conclude that the car involved 
in your accident would have been an open car unloaded 
since the doors or door handles were protruding and 

Not necessarily. It 

What could have been closed? 

The doors. A lot of times when they empty 

car they close the doors. 

I am talking about whether or not the cars 
were emptv or loaded at this point, firstiy? 

A I don't know. 
You don't know? 
have established, have we 
and I want to be sure of this, that when the doors 
closed they are touching each other, because they 
alonrside each other, are they not? 
A Right. 
And whe:. tiey are touching each other 


means the handles are closer to each other than 


the doors are wide open, isn't that 4 fact? 
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A That is a faci. 

Q All right. As I understand your testimony 

this morning, you got hit by two handles, is 

right? 

A Yes, sir. 

How much of an interval was there dDetween 
of the handles coming in contact with 

A JT don't know. Because when 
may have swunr open and the handle may 
further, I don't know. 

Q All right, let's 
At some point a handle 
That was the first one, 

A Right. 

Q After which, I believe you have testified, 
that you swunr around and then you started to ro down, 
is that right? 

A Yes, sir. 

Q And then another handle came in contact with 
your hea correct? 

A That 2s correct. 

Q So that some interval of time occurred between 
the first handle, as the train was moving by, and the 


seconc handle coming, in contact with you, isn't that 
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That is correct. 

Did you sav anythine to the people at the plant 
accident happened, or immediately after? 
No, sir. 

You didn't tell them that you were 


{n an accident and could you use their fact 


could they get you some help, or anythinz 


A I didn't say anything, but I 


happened. 

One question at a time, if I may. 

All right. I didn ay anything. 

I understand what happened was that 
master took you to the Elizabeth Hospital. Is that 
correct? 

correct. 
away was that from the scene 
accident? 

About a half mile or so. 

Q At that »voint you saw some doctors, I take 
in the Elizabeth Hospital, where they examined you 
that correct? 

A Yes, sir. 


Ard you received some emerrency treatment* 
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That is correct. 
Q What did that emergency treatment consist of? 
A They gave me a couple of shots, injections, 


and then they put something on my head, and they save 


me some kind of a sedative, and they se.ed me up, stitrned 


me up. 
Q How many stitches were involved? 
A I don't know. 
After that were you admitted to the 
No, 31r. 
Q It was just emergency treatment end 
the hospital and cs..e back and changed into your 
clothes and went home, 4s that right? 


A That is correct. 


Q When was the next time you saw a doctor? 


A Well, I seen # doctor before three or four 
days later. 

Q The doctor you caw three or four days later 
was a Railroad doctor, wasn't it? 

A That is correct. 

Q You didn't call in your family 
"Doctor, I have been 4nvolved in an accident"? 

A No, sir. 


Q You went up to the Railroad and 
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up there you saw or consulted with, and that is something 
you don't have the exact date, I take it. 

A No. 

Q At any rate, h* doesn't treat u, does he, 
this Railroad doctor? 

A In emergency he treats me. 

Q Three or four days later was beyond the 
emergency. You had the emersency back in the Elizabeth 


- 


Hospital. That is your emergency treatment, wasn't it? 
A That is correct. 
Q Ry the time you went up to the Railroac dector 
-- where was that, by the way? 


A Penn Station, 3lst and Eighth Avenue. 


Q All right, you went up there and somethinr 


“ 


transpired, you talked to the Railroad doctor, and a3 


e 


I understand it he told vou to come back some time, is 
that right? 

A Right. 

Q How much of a period intervened between the 
first visit to the Railroad doctor and the second visit? 

A It was altogether about o week or ten days. 


Q You also mentioned a Dr. Burton, ‘vyhom you 


ultimately saw and under whose treatment you came. 


When was the first time you saw Dr. Burton? 
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got hurt. 


week after I 


A little after a 
foctor, did you 


I think you also had a family 


A Well, it is not a family doctor, 1 s 


-- it is a local doctor, 2 general practitioner 


Qo Didn't you describe him as your family doctor? 


‘2 


Well, it is not exactly a family doctor, but 


A 
4n case somebody has a cold or something like that you 


ro to him. 
Wouldn't that be a family doctor to you, Mr. 


Q 


Botechkowsky? 
4t would be. 


A I guess ina way 
Did you call in your family doctor the 


Q 
of your accident? 


No, sir. 


A 
Did you call in your family doctor the 


Q 


after your accident? 


VS 


A No, sir. 
Did you call in your family doctor three cay 


Q 
after your accident? 


A No, sir. 
Did you receive any treatment from your family 


Q 
you claim were 


doctor at any time for the injuries 
involved in this accident? 
OURTHOUSE 
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No, air. 


At some point a week or so later you went to 
see a Dr. Burton, is that right? 

Yes. 

Dr. Burton was recommended to you, was he not? 

That is correct. 

By whom? 

Well, he more or less was man, the 
chairman of the local, everybody rot hurt used to co 
to him, so I went to him. Who else am I going to ro to. 
I don't know nobody else. 

Q In other words, as I understand it, 
Batchkowsky, you went down to the union hall -- 

A I did not go down to the union hall. Don't 
put words in my mouth. 

Q I am sorry. Let's put it this way. You got 
4n touch or you communicated in some way with the union 
hall, and they said go see Dr. Burton? 

A That is correct. 

Q Dr. Burton is the gentleman wh ave you 
treatment of which I believe you told us there were 
some 40 visits or so? 


A Something like that, yes. 


Dr. Burton is recognized by the union as the 
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2 || doctor -- 

3 | A That I don't know, if he is recognized by them 
4 | or not. 

5. Q Well, what did Dr. Burton do for you on that 


6 | first visit? 


a A He pave me a couple of shots, infections, he 
8 | fave me some pain killers, he fave me some stutt to 
9 rub on my neck, and he told me to come back in a weer 
10 | Then he took x-rays. 
11 | Q What areas did he x-ray? 
12 | A How should I know? 
13 | Q You weren't anesthetized when you were being 
14 x-rayed, were you? 
| A I beg vour pardon? 
16 \ Q Were you under an anesthetic at the time of 
17 your x-rays? 
18 A NO, S270 
19 | Q Don't you know where he x-rayed you? 

\| 
20 | A Oh, I thought you asked me if I knew where 
21 | the x-ray pictures were. 
22 || Yes, he x-rayed me on the head and the neck. 
23 | Q After taking the x-rays what specifically did | 
a4 || he do for you by way of treatment? 
25 | A Well, he’ told me -- 
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Q Apart from any pills or medication he may 
given you? 

A How many? 

Q Apart from that what did he do? 

A Oh. 

Q In other words, if he gave you :onre pills or 
medication, don't tell us about that for the moment, I 
want to know what he did by way of treatment. 

A He sent somebody down my house and they measured 
my neck and they put a collar around there. They fitted 
me out with a collar, in other words. And he told me 
to wear that until, you know, six months or 4 year. 

Q Was that the complete course of treatment by 
Dr. Burton? 

A What do you mean by recourse? 

Q Was that the complete course of treatment? 
that everything he did for you by way of treatment 
you? 

‘ne first visit, yes. 


Thereafter, would you tell us what he did 


Well, he give me a shot in the shoulder, or 
neck, and he would give me more different medications. 


He kept eivine me different kinds of medications. When 
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them it helped me out a lot. 
I asked you to hold off on the medications 
for a moment because probably we will be 


that from the doctor, but what T want to 


relative to the treatment is what specifically 


apart from the medication. 

A I don't follow it. That 

Q You told us he arranged for a collar. 
whot else if anything? 

A Well, that is what he done. 

Q That was all? 


A Yes He didn't tut me or anythine. He toox 


Q Was Dr. Burton your doctor for the injuries 
you sustained in this later accident? 

A No, sir. 

Q Were you under treatment during the time of 
that second accident by Dr. Burten? 

Well, It was making my usual monthiy visit to 

yes. 

a) Die you tell him about the secone necident? 

A There was nothing to tell him about it. It 
didn't bother me. My hand was sprained and it fot better. 


Q I take it vou went to some other doctor? 
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I went to the dentist to get new dentures. 
Did you in fact, Mr. Batchkowsky, have anyone 
treating you for the injuries to your hand or your arm? 
A To my wrist, yes. 


Q Did you? 


What is the name of that doctor? 
I don't remember. 
am sorry? 

A I don't remember. It is in the records. 
fot the records there. 
Q I don't have the records. 

He must have them. I don't have them. 
Q What was the name of your family doctor, Mr. 

Batchkowsky? 

A Halpern. 
Q Where is his office? 


Fast Brighton. 


Do you know his first name? 


No, i don". 
Q Mr. Batchkowsky, did you return to work for 
the Railroad following this 1968 accident? I think you 


said you did. 
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And when was that? 
3 A About seven months after the accident. 


And you returned at the same salary or income 


Q 
< 


you had? 


WH 
fon 
> 


n't remember 


6 A Well, we fot a little raise. 


firures. 


8 Q It wasn't less than what you had before? 


i) A No. i told you we rot a 


At some time you stopped workine for the 


Railroad. When was that? 


12 A I stopped or I started? 


You stopped and then we established you went 


I worked on and off. 


When did you stop for food? 


17 A Avout two years afro. 


Q That vould be after your second azcident, 1s 


19 that correct? 

20 A Anproximately, yes. 

21 |i Q Did you take any other jobs or did you have 
22 other income other than in any way connected with 

23 | Railroad or anything of that sort? Did you have other 
ae 4ncome in the past two years? 

25 A Hoy. ‘Sih: 
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Were you doing any type of work at all? 


Nothing. 


Either for yourself, in business for yourself, 


another? 
Nothing at all, sir. 


How did you spend your time in the past two 


ec uple of kids and some sriends 
used to go down every day to the Gil ho.wtes League, and 
watched my grandchildren. I have got a nephew of mine 
in the minor leagues, the little leaguers, I watch him 
play two or three times a week, and that is how I spend 
my time. I take walks. 


MR. GAUS: I have nothing further. 


REDIRECT EXAMINATION 
BY MR. JURON: 
Your classification was brakeman, is that right? 
That is correct. 
Are there similar duties for a brakeman to 
perform? 
A Yes, there is. 
Q And depending upon the particular duties he 


performs as a brakeman he is given some additional title 


SOUTHERN DIST FICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY 3/ UARE NEW YORK ON ¥ 


A 6FLS 


] mdkm Batchkowskv-redirect 4 


or characterization, isn't that rirht? 


A That is correct. 

‘ 1 Q Can you name some of the particular duties that 
5 a brakeman has and tne particular titles that he would 
6 have if he would do the particular duty of that brakeman? 

. 
7 A Well, they got one classification called car 
5 marker, you mark cars with a chalk, a crayon. 
i 4 Q So a brakeman can be a car marxer, correct? 
10 A Yes. Then you have got another elassification 
11 where the cars fo up the hill and the man mets on te 
12 ride it, and it is going to go down the hili, s9 vou 
13 have to null what they call a cantilever so vou can 
14 separate the cars, and the man rides it down the hill. 
15 Q What is he called? 
16 | A A car rider. He is a prakeman, 2150. 
17 Q What else do you have? 
18 A Then you have rot another fuy when a train 
19 comes in, say, @ hundred cars or 50, and they cut off 
20 the engine and the brakes apply and there are aeronautical 
21 cars, so either one or two brakemen walk the Lenrth of 
22 the hundred cars and there is like a Little nipple in 
23 | the middle of each car, and they pull it and they bleed 
2A {t. and that lets all the air out so they can push the 
* 2h car apain. Otherwise the cars won't move 
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What is he called? 
A leader. 
What else can a brakeman do? 
I> there a car droppe '? 

A car dropper. 

What does he do if he is a brakeman? 

He rides cars. 

lie rides the car down a slone? 

That is correct. Then there is another 
classification when they drill cars they send them to 
different tracks and there is a man throws a switch to 
send that car on that particular track. 

What is he called? 

A A brakeman. . He is a brakeman, but he does 
switchman's work for his own job. 
Q What is he called? 
Is he a switchman? 


He is a brakeman, but he throw switches for 


Could a brakeman be a flag man, too? 
Yes, sir. 
Q What does a flag man do? 
A When a train is out on the road and they stop 


so he is in the back of the cers in what they call the 
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cabin car, the caboose. and he has to go outside with 
a red flag or a rea lamp and watch out that another 
train don't come up on them, and they flags him down. 
That is why they call him a f.az man. 

Q So that in response to Mr. Gaus' question, 
when you returned to work you were still a brakeman, 
but your duties were limited to that of a car marker, 
4s that correct? 

A That is correct. 

Q Now, Mr. Gaus asked you whether you ever returned 
work as a brakeman ciding cars after the accident 
1970. 

A 

And between 1968, November ©, 
No, sir. 

Q Just a moment. Between 1968, November 8, 1968 
and before your accident with the bus, did you return 
to wor’ at anv time to ride a car as a brakeman? 

A No, sir. 

Q Did you climb 2 ladder b2fore the bus 
and after November 8, 1968? 

A a brakeman, but 1 didn't @o the rerular 
nrekeman's work, in other words. 


Q Mr. Gaus spoke to you about clearances of two 
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feet, and stairways and ducking in. Do you recall those 
questions? 

A Yes, sir. 

Q When the train pulls into the platform, what 
4s the distance from the edge of the platform to the 
side of the car? 

A About four inches. 

Q Four inches from the edge of the platform to 
the side of the car when the train is in? 

A That is correct. 

Q And this inset which is shown in Plaintiff's 
Exhibit 2 in evidence, where you were standing, trom 
the wall to the edge of the platform is twenty-two and threq- 
querters inches, is that correct? 

A I said approximately almost two feet. 

Q So you have twenty-two and three quarters 
inchs, plus four inches clearance from the edre of the 
platform to the side of the car, which 1s twenty-six 
an’ three-quarters inches, is that correct? 

A That is correct. 

Q Now, at the time that the train was movinr 
into the siding, were you required to look straight 
ahead at the conductor erd get signals from him? 


Yes, sir. 
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Were you required to keep your hack, except 


occasional glance,to the encineer behind you? 
That is correct. 

Q Could you during that time keen your body 
close up arainst the side of the platform during che 
time that you were watching the conductor anc 
the enrineer, close up arainst the nlatform within 
space of twenty-six and three-quarters incense? 
vou do that, aid you have to stay some Cistancs way 
f<em the back wall? 

I was in between like half way. 
And why would you be standing halt 
purpose? 

A To see the engineer. I mean the enrmineer 
should see me. 

Q Could the engineer see you 4f you kept 
body flat up against the platform lookinr 2% the 
conductor? 

There 18 a little turn there. 
Durine the tive that you were looxine at 
conductor and takin. signais from hin, aid you 
time see the door handle that struck you before the 
thnt it struck you? 


A No, sir. 


SOUTHERN O'5S7+ ICT COURT REPORTERS 
FOLEY i‘ UART, NEW YORK NY 


A 123 


Batchkowsky-redirect 158 
Q Did you at any time have sufficient time, as 
was suggested, to run back, turn around, and climb up 
the steps to get out of the way? 
MR. GAUS: I rais an objection to the question, 
particularly to the words "as was suggested." 
THE COURT: Sustained. 
Q Did you hear Mr. Gaus suggest that there was 
room for you, additional room of some distance, to climb 
up the steps to get out of the way of a door handle 


sticking out? 


Q First of all, did you ever see that door handle 
before it struck you? 

A No, sir. 

And that train was moving at four miles an 

hour, is that correct? 

A Approximately. 

Q And about how far inside from the doorway were 
you standing at that time? 

A About fifteen feet. 

Q If there was clearance of eight feet instead 
of six feet one inch, would you have had sufficient 
room to ride into that siding holding onto the ladder 


as you always dic in those instances except for in this 
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siding? 


Q 


4f the doors to cars were closed. Whose {ob 


A The car inspectors or the plant men. 


Q Is that at any time the job of a brakeman? 


Thank you. 


REDIRECT EXAMINATION 
BY MR. HERBERT: 
Q Mr. Bnutchkowsky, you deseribed this 
being a reefer car, a refrirerntor car. 
Something like a refriperator car. 
Q Do those cars have what is known as 
A That is correct. 
Q Those plug doors slide alone tracks 
parallel to the sides of the car? 
A Some of them slide and some of them open. 
Q Do you recall whether tris type door was A 
door that slid alorr the side or the type door 
swings open? 
A I don't know. I know some of them open up 


and you slide them and some of them you open up and push 
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rn 


them to the back of the car. I couldn't stop to examine it. 


3 || Q At any rate, you spoke of these cars, these five 
4 | cars, these five cars that you were handling at the time 
5 | of your accident; were these cars that you had picked up 

| 
6 on various tracks at the Anheuser-Busch plant? | 
ae A That is correct. | 
8 | MR. HERBERT: Thank you. | 
9 
10 RECFOSS BY | 
11 || MR. GAUS: 
2 | Q You were asked whether or not the cars that 
18 \ you are talking about were picked up at the Anheuser-Busch 
14 plant. I think you said earlier that the train was made 
15 up of cars that came from the Waverly Yard. In fact, 
16 | that was my specific question to you. 
7 | A -No, that is the -- | 
18 | Q Some of the cars from the Waverly Yard? 
19 | A That is the Budweiser yard. It belongs to 
20 Waverly or Budweiser, I don't know who it belongs to, 
21 | but those are the cars from the brewery. | 
22 Q There are a number of plants over in that area 
3 | I think you told us at the outset this afternoon. In | 
2A | fact, you said that when drilling pe Ae of the plants | 
25 || you rode into plants on the side of the car, did you not? 
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A Yes, sir. 
Q That is over in the vicinity of where we 
talking about, is that not a fact? 
A I beg your pardon? 


Q That is in the vicinity of where we are teix 


about, where the accident occurred, isn't that correct? 


A The accident occurred on the east 
the vard, ana these sidings are on tne west 
yerd, on the other side of the Railroad. 

Q At any rate, they are in the reneral vicinity 
are they not? 

Yes, approximately. 

Q I ask you once again, can you 4dentify ‘he 
car that was in the accident with you as navine come 
{rom any particular area? Do you know ever which car 
4t was? Do you know whic. car struck you? 

A Tt came either from the plant or outside on 
the tracks of the plant. 

Q Outside <-- 

A How they lay after we rathered them to7e 

con't remember. 

Q And you don't know which it was that struck 
you, whether it came from inside or outside, o> where 


specifically that car came from? 
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That is correct. 

Q And at the time of your accident Mr. Juron 
just asked you how far inside the plant you were and 
you said fifteen feet? 

A Approximately, fifteen feet. About half a car 
length. 

Q Do you remember giving certain testimony on 
January 15th last, just a few days aro, where you raised 
your hand and swore to tell the truth and you were -sked 
that very same question, I believe. 

Were you asked che following cu “tion and did 


you rive the following answer, and I am veferr’ 5 to 


pases 13 and 14. I don't know whether the transcripts 


are here. I have one. 

MR. JURON: We will consider them execuvec. 

MR. GAUS: Yes. There is a concession, your 
Honor, by counsel for the plaintiff that they are 
considered executed. 

THE COURT: All right. 

MR. GAUS: I don't know if we have a copy for 
the Court. I have one “re. 

MR. JURON: Give it to the Court and I wii* 
look over your shoulder. 


THE COURT: Page 13? 
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2 MR. GAUS: Referring to pages 13 and £45 35 
3 | your Honor please. 
4 | THE COURT: All right. 
7 Q Line 22, were you asked the followinr question, 
6 Mr. Batchkowsky, and did you give the followinr answer? 
7 "Q Will you describe please specificaliy 
° where you were at the time of the accident? 
2 "A Iwas just inside the plant.” 
10 Were you asked that question and did you sive that inswer? 
11 A Yes, sir. 
12 Q Was it true? 
13 A Well, I was inside the plant, yes. 
14 Q "Q When you say just inside the plant, can 
15 you give us some specific reference to where you were 
16 with relation to its entrance, and so forth? 
7 | a I was about ten feet inside the building, 
18 inside the plant, and I was standins adjacent to track 
19 |! B-9." 
20 Were you asked that question and did you vive 
21 that answer? 
- A Yes, sir. 
- Q Which was true, were you ten foot inside or 
aA were you fifteen? 
“= | A I don't know. If I had a ruler, tT would tell 
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you. Approximately ten-fifteen feet. It might have 


been twenty feet. I don't know. I was inside the 


building about a half a car length. 


MR. GAUS: Nothing further. 

MR. JURON: No further questions of this 
witness. 

THE COURT: Thank you, Mr. Batchkowsky. 

(Witness excused.) 

MR. JURON: Shall we continue? 

THE COURT: It is getting near our normal time 
of recess, and rather than call another witness we 
mirht as well take our evening recess now. We will 
come back at ten o'clock tomorrow morning, and I instruct 
you again don't discuss the case with anybody, including 
your fellow jurors. 


(Time noted, 4:40 p.m. Adjourned to 


January 28, 1975, at 10:00 a.m.) 
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MR. JURON: Your Honor, with the Court's 


permission I should like to introduce into evidence 
certain items of correspondence and documents obtaired 
from the files of the Pennsylvania Railrorc uncer 
subpoena. 

y have shown the particular pieces of corresson- 
dence to my adversary, Mr. Herbert. 

(Pause. ) 

Your Honor, may we have this marked in 
and at the appropriate time we will excise or renov" 
the particular items of correspondence fron the body. 

THE COURT: Rather than markine thats whole 
stack over an inch thick. I think it misht he better to 
mark just the items in it that you are eoinm to use. 

MR. JURON: Yes, sir. Mat is what I “ntend 


to do. Shall I remove {t now, or can We defer tt unti? 


later? 

THE COURT: You don't have to remove it now, 
but we can mark just those particular items in that 
stack you are soinr, to use. You con't meen to mir 
anything until you pick out the items you are roinre 
to use. 


MR. JURON: May I read from these item: which 


will be marked in evidence later on? 
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THE COURT: I take it there is no objection, 
other than what was previously noted in the roting room. 
MR. HERBERT: That is correct, your Honor. 
THE COURT: A” right. 
You may. 
We ought to identify those that you reac from. 
MR. JURON: Yes, sir. 
THE COURT: In other words, give them exhibit 
numbers. 
MR. JURON: This will be Exhibit 7. 
(Plaintiff's Exhibit 7 received in 
evidence.) 
MR. JURON: Your Honor, at this time I would 
like to read only from certain of the correspondence. 
This is a memo dated New York, New York, 
March 16, 1950. Subject: Newark, New Jersey proposed 


clearances for tracks, platforms and columns at new 


plant of Anheuser-Busch near Waverly Yard. It is addressed 
; 


to initials ERS, and it is signed by KJS, and I ‘Nave | 
asked Mr. Herbert to stipulate that these are officials 
and personnel of the Railroad. 

MR. HERBERT: ERS, your Honor, was the Division 


Engineer -- I am sorry, the Chief Engineer down in 


Philadelphia, and I think the author of that letter 
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was the Divicion Engineer 

MR. JURON: The text of 
Busch is making final designs for it: 
recuested clearances as shown on attache4 
NYD 3115. Will you kindly advise if we may 
Anheuser-Busch that clearances shown are 

A memo dated the followinr, date, 
March 17, 1950: Subject: Newark, New Jersey 
clearances for tracks, nlatforms and column: 
plant of Anheuser-Busch near Waverly Yard. Ad 
to KJS, apparently the signatory of the previo 


nd it is sirned by ERS. The text is as 


"yours March 16, 1959. Inasmuch as there are 


no extenuating strcumstances which world preven’ 


with the side clearances reavired by standard 
we cannot approve 6 feet 1 4nch clearance for 
olatforms. The overhead clearance of 2? 
is satisfactory." And it 

Correspondence -- 

THE COURT: Let's vive these exniptt 
a; we vo alonm. Otherwise, we will be hopeless 
confused. I understand the first exhibit you 
Fxnihbit 7, is that correct? 


MR. JURON: 
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plan 
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= 
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re rd 


on 


anc 


clearances 


“A, 


A 1328 


THE COURT: Give him slips and let's staple 
those on. So we don't lose track. 

MR. JURON: I have the memo of March 16, which 
4s Exhibit 7. The memo of March 17th is Exhibit &. 2 
am now reading from 9, which is a memo dated March 21: 
New York, New York, March 21, 1950, Subject: ERS 
3/17/50, Newark, New Jersey. Proposed clearance for 
tracks, platforms and columns at new plant of Anheuser- 
Busch near Waverly Yard. Addressed to ERS. Signed KJS. 
"Attached hereto is print of drawing R-1 revised “arch 
6, 1950, showing in red the proposed bottling, plant and 
in yellow the platforms that will be used for loading 
operations. You will notice that the bottling plant 
is camparatively narrow, and in order to have che number 
of tracks required to handle the output 4t is necdssary 
that the distance between platforms and tracks be kept 
to a minimum. This print is not final, and the lengths 
of platforms will change depending upon volume of output. 
However, it is anticipated that when the plant is ir 


full operation platforms of about the lenvth shown 


will be needed to handle the business. With the conditions | 


| 


that are to be met, will you kindly give further 
consideration to grantins the request contained in our 


letter of March 16, 1950." 


SOUTHERN CISSHICT COURT REPORTERS, U.S. COURTHOUSE 


hd ee 


A memo dated Philadelphia, March 23, 1950 


which 1s Exhibit 10: Subject, Newark, New Jersey, 
proposed clearance for tracks, platforms and column: 

at new plant of Anheuser-Busch near Waverly Yard. 
Addressed to KJS. "Yours March 21, 1950. You have riven 
no valid reasons for permitting a clearance of 6 fert 

1 inch for the platforms which apparently 

used only for the purpose of trucking from the bottling 
plant to the enrs. In such an event 8 foot 0 inches 
clearance would not be detrimental to their operation 
Enactment of the earance law by the Stete in 

mirht result in having to cut the platfors bacz 
considerctie expense to fnheuser-Busch. ‘Some 

now require § foot 0 inches clearance for 

platforms. This is not an unreasonable requirement in 
view of the fact that ve have had many personal injuries 
result from close clearance involvine heavy claim 


' 


payments." It 4s signed ERS. 
Corresporidence, New York, New 
marked Exhibit ll. 
The subject is the same, sf I may abbreviate. 
Addressed to ERS and “he text is as follows: "The 


reason for req esting a clearance of 6 feet 1 inch 45s 


as stated in our lette™ of March 23, 1950, that sufficient 
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tracks can be built in frout ¢:' the bottling plant to 
handle its output. The platforms are to be equipped 

with conveyors requiring a 22 foot width. Unless the 

6 foot 1 inch clearance is permitted it will be necessary 
to eliminate one platform and track. 

“Due to the location of the bottling plant 
with respect to the ladier track that will be built to 
the north, to which ladder the platform tracks will be 
connected, the length of the platforms is limited. 

"Since the industry has signed our standard 
sic? track agreement, .t appears the 6 foot 1 inch 
clearance could be used without involving the Railroad 
Company in damage suits. It would be appreciated if 
you would give further consideration to granting the 
request of the industry to vary from your standard 
clearances at the platforms. As of interest please note 
copy of letter December 6, i949." Signed KJS. 


Correspondence dated Aprii 10, 1950, Exhibit 


12. It is addressed to various initialed people. [t 


is dated April 10, 1950. 

"The question has recently arisen as to 
liability for injuries to employees or damage to property 
of the Railroad Company resulting from accidents when 


shiftinre cars over a private side track where structures 
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have been erected providing less than standard clearance. 


Our Leral Department, after a review of the oresent 


MW 14-C siding agresment, has concluded that 1t does 
not rive the Railroad Company the necessary tndemnity 
consideration for accidents of this sort. Therefore, 
in all future cases where the standard clecrance for 
stde tracks has been encroached upon, a senarate armrenment 
indemnifyine the Railroad Company from liability for 
injuries to persons or damare to property that may %ccur 
on account of such encroachments should be consummated 
to place all responsibiiity on the industry invoivec. 
Enclosed herewith for your use is a snecimen 
that you are to prepare in all instances where any 
deviation from our standard clearance has been authorized. 
“While paragraph 2 of this letter specifies 
‘future cases', we have in the recent nast authorized 
clearances on private industry treck chat were not 
strict conformity with our standard, and in ail suct 
cases you are 4ncstruocted to secure an tndemnifyine 
arreement. In tnese instances the arreement to 
prepared and executed is the specimen which was enclosed. 
The following is a list at least in part of some of the 
industries that have applied for and recrived permircion 


to deviate from our acopted standard," srt Shey mention 


MR. HERBERT: I will object to the words "at 
least in part," your Honor. That implies there may be 
others not indicated on that list, other industries. 

THE COURT: Are you reading a direct quotation? 

MR. JURON: Yes, sir. 

MR. HERBERT: I misunderstood. I apvologize. 

MR. JURON: This is a direct quote. 

This is a letter dated April 10, and it has 
been marked Exhibit 12, Mr. Herbert. A letter dated 


May 2, 1950, Exhibit 13. 


MR. GAUS: May I enquire whether the last exhibit | 


was fully read? I think he started to read something. 
MR. JURON: I thought Mr. Herbert objected. 
Do you want me to read it to the bottom? 
MR. HERBERT: I thought he was not reading 
verbatim. I apologize. Continue. 
THE COURT: As I understand, Mr. Gaus 
you to read the entire exhibit. 
MR. JURON: I thought Mr. Herbert was objecting. 
I will go back to the last paragraph. "The 
following is a list at least in part of some of the 
industries that have applied for and received permission 
to deviate from our adopted standard: Sunbury, Pennsyl- 


vania, Central Builders Supply Cempany. Afloria, Penn- 
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sylvania, Backman Co. Philadephia,.Pa., Philco Ccerporation, 


te 


3 |} extension of bridge at 'C' and Ontario Strects. 
| 
4 | Philadelphia, Pennsylvania, Gross Brothers, “ront and 
a | Benanro Streets. Newark Waverly, Anheuset-pusen siding. 


are prepared 


"pjpase see that the armreements 


and executed by the andustry, then sent to tnis office 


8 | with the usual number of copies for completion © 
9 | execution by the Rerional Vice President." And it ts 


siened by some {nitials. 


2 Exhibit 14: 


The letter dated May <, 1969 


*§ 


12 || addressed to Harlington, Ellington & Day Inc. simnec oy 


13 the Superintendent, and IT would ase 3 stipulation © 


“4 linaton, Ellington & Day, are the engineers for 


Anheuser-Busch. 


| MR. HERBERT: Thnat is correct. 


16 | 
17 MR. JURON: "Gentlemen. In desisnine the plant 
1B! of Anheuser-Busch, Inc. at Newark, New Jersey, it is 
| 

19 our understanding you desire to use a distance of 6 feet 
20 | l inch from the edge of a platform or dock to tt center 
2) | of the adjacent track. While this clearance provides 

22 space alorrside cars for ordinary movements, it does 

23 | not provide proper space for a man ridinr on the side 

24 of the cars. Our standard clearance, 45 Yo. ‘now, 15 

2 § feet O inches. instead of the 6 fret 1 inches yo 
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desire. This 8 feet 0 distance being considered the 


proper clearance as mentioned in our standard sidins 
contract agreement. Since the clearance you desire is 
less than our standard, we have prepared a supplemental 
agreement to the side track agreement of February 24, 
1950, three copies of which are attached. Two copies 
should be executed by Anheuser-Busch, Inc. and returned 
to us for further handling. When the agreement is 
executed it will be considered that we have given 
permission to using the 6 feet 1 inch clearance. However, 
4t should be understood that if a state law is passed 
settine the clearance at more than 6 feet 1 inch, 
Anheuser-Busch, Inc. may be placed to considerable 
expense to change the clearance to meet new requirements." 
A memo dated Philadelphia, Pennsylvania, 
September 7, 1950, marked Exhibit 15. "This relates to 
your memorandum of July 5, 1950, enclosing letter from 
Anheuser-Busch, Inc. to Superintendent Triplett 
relative to proposed supplementay agreement on account 
of close clearance of side track at the Waverly plant 
of this industry. Copy of enclosed agreement is enclosed 
herewith with Mr. Triplett's letter, with the following 
comments. 1. There is no objection to combining the 


last two Whereas clauses into one clause to read as 
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f-llows: 


"tind whereas the industry hos constructec 


jor 


or is about to construct platforms hereinafter calle 
"etpucture" with the clearance as shown upon nrint c 
plan bearing, number 4966 dated April 18, 1959, attached 
hereto, and made a part hereof as Exhibit’ A, 

"Tt 4s agreeable to substitute the part 
‘adtoining’ for ‘adjacent to' in the third line of the 
Now, therefore clause, also substituting 6 feet ? i-ches 
for 'close and hazae.sous’ in the fourth line of this 
clause. 

"Clause 2, substitute '6 feet 1 4neh" for 
‘tclose' in the laws line of this clause. 

There are some additional material which 
don't think is relevant, but if you wish you can reod 
4t later on. 

MR. GAUS: That is Exhibit 15? 

MR. JURON: Yes. I will show you where I 
storped. 

There is the supplementil asrenmersy dated 
November 16, 1950. I should: like to defer from readine 
that, but I would like to have it marked as Exhibit 16. 

° 
THE COURT: All rirht. 


MR. JURON: I also would like to mark into 
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evidence correspondence from Anheuser-Bush dated 
September 16, 1952 marking vat, 4f your Honor please, 
Exhibit 17, and defer reading that. 

Lastly, correspondence dated Seprember 19, 
1952, mavking that Exhibit 18, and defer reading that. 

MR. GAUS: 18 is from whom? 

MR. JURON: Letter from the Superintendent to -- 
I am sorry, that is September 9, 1952, from P. M. Roper, 
Suverintendent, to R. T. Westrich, District Traffic 
Manarer, Anheuser-Busch. That is 18. 

Your Honor, I should like to read from certain 
answers by the defendant Penn Central given to plaintiff's 
interrogatories. 

Mr. Herbert, if you would, please -- 

MR. HERBERT: Will you bear with me for a 
minute, please. 

MR. JURON: May I respectfully request the 
Court to instruct the jury as to the signivicance of 
the answers to interrogatories, or was it done yesterday? 

THE COURT: It was not. 

Interrogatories are written questions that 
are submitted by one party in a lawsuit to another party, 
and they are answered under oath by an officer or 


employee of the interrorated party having information 
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about the matters enquired about. 
The answers are binding unon the 

the answers. 
MR. JURON: I ask Mr. Herdert to 

that oseph P. Pryle was the conductor, and 


O'Kane was the enrine man or enrineer. 


MR. HERBERT: That is correct. 


MR. JURON: "1. State if the det 


made an investigation of the accident to 


whic occurred on November 8, 1968, at the 


Tre answer by tae Railroad is 


and we are talkine of the Penn Central Company -- hve 


">, If the answer to interroratory } 3s nn 


the affirmative, then state (a) the name 


the person who conducted said investisat 


ana address of 


Son; 


"(b) the relationship between such person or 


persons and the defendant. 


"(e) the date or dates when sai 


or investirations were conducted. 


"(a) the names and addresses 0 


who has been interviewed, the date of eacn 


investigation 


each person 


interview 


and the name and address of each person who conducted 


such interview or interviews. 
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9 "(e) If ‘she results, substance or exact words 
3 used were recorded, transcribed or reduced to writing, 
4 give the name and address of the person or persons who 


5 have and have had possession of same. 

6 "(f) the name and address of each and every 

q person who fave a statement, the dates fiven and whether 
S the statements were signed. 

9 "(re) the name and address of each person who 
10 has or had possession of said statements. 


i "(h) Set forth in the answer to this interrogatory 


12 the substance of each statement, report, record or 
13 interview. 
14 "(14) If you will do so without a motion, set 


15 forth a true copy of each document enumerated." 


16 Answers: 


17 rl eee. 
i "2, On March 25, 1969, J. S. Brannen obtained 
’ 19 a written sirned statement from James F. O'Kane of 3 ions 
H William Street, Cld Bridre, New Jerse’, and from Joseph 
a4 P. Pryle of 131 Church Street, Arcnbald, Pennsylvania; 


22 copies of their statements are in the possession of 


23 defendant's attornevs. 
24 "The substance of Mr. Pryal's statement 
5 was that he did not witness plaintiff's accident, but 


T REPORT HE 


| 
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that there was close clearance between the side of the 


| cars being moved and the plaintiff. 


O'¥ane's statement 


"The substance of Mr. 


to the 


was that as cars were being, switched in 


3usch siding and plant, plaintiff, who was inside the 


b 
: plant relaying signais, Was struck in the nerd f 
8 handles of a box car due to the close cisesrance hetween 
9 the side of the cars and the doorw3)’ and nlatforms of 
10 the plant." 
11 If your Honor nlease, I am working out some 
12 stinulation with respect to the time loss 2nd wame los 
13 of the defendant between myself and Mr. Herbert. ¥! 
14 will need a bit more time on that. 
15 With that exception, and with the reservation 
16 | for proof on the medical question, which we hone to 
7 brine forth tomorrow morninme, plaintiff rests. 
12 THE COURT: I take it, Mr. Herbert, EE. EH 
19 arreeable to the defendant to have the plaintiff dezer 
20) ite nedical proof? 
°] MR. HERBERT: Yes, your Honor. t know it 15 
99 difficult to ret doctors in when you would Jike to. 
94 THE COURT: Are you prepared to ro ahead then 
oA with your first witness? 
or MR. HERBERT: If the Court would Like, Vers 
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our Honor. 


"$ 


THE COURT: 


morning break, 


MR 


he 


to the stand 


by the 


testified as follows: 
DIRECT EXAMINATION 
BY MR. HERBERT: 

Q By whom are you employed? 

A Penn Central Transportation Company. 

Q About how long have you been employed by Penn 
Central Transportation Company? 

A Since the merger. That is .7om 1968. 

Before that, by whom were you emp loved? 

A Pennsylvania Railroad. 

Q Were vou employed by the Pennsylvania KRatilroa 
on November #, 1968? 

A Yes, sir. 

Q Did you work on that day? 


HERBERT : 


» please, 


Ps 


defendant, 


Were you the 


so fo ahead, 


It 
if you 
All right. 


Mr. Pryle. 


OS LEG 


being first 


conductor 


SOUTHE AN OS" fICT 


will, please, 


I would like 


called as a witness 


duly sworn, 


in charre of 


4s a little before our normal 


siz. 


to 


the 


ang’ 


t 
} 
| 
| 
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which Mike Batchkowsky, the plaintiff in tnis lawsuit 


was a member? 


A Yes, sit. 

Q Were you present at the time Mike Batcnxcowsey 
was injured at the Anhe -Busch sidine? 

A Yes, sir. 

Q When did you report for work on that Gay 


8 
Mr. Prvle? 

A On November 7, 1968, at 10:30 n.m. 

Q From that time up to your switching cars 7% 
Anheuser-Busch on November 8, did you perform switchine 


0 


operations? 


A Yes, sir. 

Q In various industries? 

A Yes, sir. 

Q How many industries did you switch out that 


evening before you arrived at Anheuser-Busch the following 


morning? 
A Eleven, sir. 
Q Eleven sidings? 
A That is right. 
Q Are these industrial sidinrs? 
A Yes, sir. 
Q What is the job that is involved in switching 
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cars at industrial sidings? What work has to be done? 
A Pulling the loads out and switching them and 


putting empties in their place, or vice versa. 


Besides Mr. Batchkowsky, who else did you 


with you in your crew? 


Y 


I had a biakeman Dan Williams. 

Who was your ingine man? 

Mr. O'Kane. 

Your activities prior to that time were 


switching out eleven industrial sidings? 


there any standard custom or method which 
you use in removing cars or drilling cars into and from 
industrial sidings? 

A Ride the side of the car into the platforr 
and then spot the cars. 

Q When you say ride the sides of the cars. fo 
what purpose does a crew ride the sides of the cars 
when they are drilling industrial plants? 

A For the purpose of spotting the cars. 

Are crews required to pass signals from one 
other in these switch moves? 
Yes, sir. 


When you arrived at Anheuser-Busch sictnoe 
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you recall what tgme you arrived? 

A About 9:15 a.m. 

Q Mr. Batehkowsky told us he was in 
quarter of ten that mornine at Anhbeuser-2u5 
rirht? 

A 

Q At the time Mr. Batchkows» 
were you? 

A I was on the platform of 3-9. 

Q Of Track B-9? 

A That is right. 


Q When you came into Anheuser-Busch « 


with a lirht engine? 


A Came 4; with a light enpine on B=8, sir. 

Q And when I say light enzine, what does that 
menn to vou, sir, if anythine? 

A No cars. 

Q And were you required in the course of your 
switching operations at Anheuser-Busch to move cars from 


one track to the other at that plant? 


Q At the time that the move was bein made tnto 
B-9, do you recall how many cars were peir’ moved? 


A I believe a four-car draft, sir. 


ae 


Pryle-direct 


A four-car draft? 


Q Where were you when the cars were beinz move 
in on B-9? 
A T was on the platform of B-9. 
Were you inside the plant? 
That is right. 


your purpose of being inside the 


I was concerned about that everything was 


secure in the plant, and there was a car on the platform 


on the bumper and it was being worked at that time. 

In other words, prior to your moving thesc 
cars in on B-9 track, you determined that there was one 
car that ~as being worked inside the plant? 

That is right. 

And when you say near-the bumper what does 

Near the block. 


that at the far end of the track? 


Q How many cars will that track accommodate 
inside the plant? 


fi It is rood for eight 40's or six 50's. 


A 150 
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Q Eirht 40's, eight 40 footers? 

A Yes. 

Q Or six 50 footers? 

A That is right. 

Q Before the cars were moved in, aid you advise 


the men who were working in the plant inside that car 


that the move was to be made? 


A Yes, sir. 

Q Is that what you are required to do? 

A Yes, cir. 

Q Did you give e signal to Mr. Batechkowsyy to 


brine the carn into the plant? 
A I gave him a high ball stenal, sir. 


Q And what did that mean? 


A That meant that everything was clear, to come 
ahead. 
Q In this plant do the crew men ride the cars, 


ride the sides of the cars into the various Nlants and 


tracks? 
A Will you please repeat thet? 
Q Yes. 1 say when you are workine at the 


Snbeuser-Busch siding in Waverly, New Jersey, 4q@ 16 the 


practice of the crew men to ride the sice ladders of the 


cars when they are switching, cars into the various plants” 
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No, sir. 

MR. GAUS: I object to the question, 
we deal with the time in question here. What 
a general practice I would object to, if your 
please. 

THE COURT: He is talking about the Anheus 
Busch plant regardless of whether that conforms with 
the practice in other plants. He is askins whether oi 

it was customary to ride the cars. 


GAUS: No time limitation is placed in 


ever chanred? 
GAUS: I submit it has. 


THE COURT: Then ask as if 1968 then. 


Q As of 196, was it the practice of the crews 


to ride the cars in on the tracks, 
was not my practice, 


you see an accident 


At the time the accident occurred you wer 
inside the plant? 
A 


At the far end of the plant% 
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I was near it -- I would 
lenrths from the main door. 


Were you with anyone? 


I was with the foremn. 


When you say the foreman, what do 


by 


The foreman of the plant. 


TheAnheuser-Busch foreman on that 
The nneuser-Busch foreman 
Were yeu made aware of 
Batchkowsky was injured? 
I heard this 
I run down, I turned around, 
on the floor of the plant. 
Did you observe the car that was 
Mr. Batchkowsky'? accident? After the accident 
observe the car? 


s 


A 


When you say reefer. 
A refrirerator car, yes; 
Is 1% a vox car? 


refrirerator car. 
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It is a box car, though, is 
A box 


Can you tell me how the doors on 


is a plug door, sir. 


What is 


It opens uv to about four inches five inches 


swinres -- she operates on @ Siidin effect 
door. 
These doors are sliding doors? 
That is rirht, on a track on the car. 
track on top and one track on the bottom. 


this one door or more than one door 


door, sir. 
many handles were there on the door? 
handles. 


vou describe for me how you close a 


A Well, both handles have to be in place, 


have to twist the handle to lock the particular car. 


When the door is fully open, in order 


43 necessary to slide it closed? 


That is right. 
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Q And when 


that 


A Both arms m 


you 


sl 


ust 


ide it 


must be done? 


come forward, 


closed 


anc 


they 


in a recess in tne locking mechanisn. one e 
a handle vou turn to lock the door. 
Q In the onen pocition do the handle 
at all from the sides of these cars? 
A Yes. 82f% 
() When a vlur door is closed complete 
the door flush with the side of tne car 
A ¥es. $27. 
Q When nlus docr is opened, when you 
the handles, does the door spring, out four inc 
A ¥es; S2r. 
Q And then it slides along the track? 
Ah That is right. 
THE COURT: Can the door be clesed ¢f 
the side of the car and 5 411 have the handle 8s 
THE WITNESS: Yes, sir. 
THE COUR’ How far do the handle t 


from the si of the 


time Lrmyres 
PEt) Wed han lse de 


COURT: 


door 


+ 
. 


Wel 


when they 


don't know 


1, 


you 


enay 
ocay 


are 


the 


wha 


hand es 


+ 
ia 
ier ib vene 
must “it 
ath vhes 4 a 
a ts 
¢ {¢ 4 
a 
al 
alnace 
pare 
» a na 
AA 2 i “ 
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out from the side of the door? 
Yes, sir. 


Or it can in certain positions 


When they are in the position where they stick out, 


how far m the side of the door do they stick out? 


, 
A 


i don"t. kriow,; sir 
4t six inches or 
sive us an approximation? 


WITNESS: This type of door 


locked. 


side 
their maximum protruding position? 
THE WITNESS: I don't know, sir. 
COURT: You don't know whether 


inches or 2 foot or more? 


After the accident to Mr. Batchkowsky 
ranngu4 - Wa ba va t La we ly Yard? 
removinie nim dac!} pO waverly la ‘ 
Yes sir. 


, 


From there he was taken 
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Pryle-direct 


A 


Have vou worked as a brakeman 


conductor? 


A Yes, si; 


Would that be true prior to November of 


Bi 


Tes, 


When you have worked as 32 brakemar switching 


© rtdden the 


{industrial plants, have you ever yoursel: 


“ 


9 side of the cars into industrial plants? 


What is the distance between 


eas you 


14 45 some indication of what the au stion 


15 THE COURT: Read the question arain, please 
16 (Record read. ) 
7 THE COURT: T am going to sustain the objection, 


18 because the nlants are not sufficiently identified. 


MR. HERBERT: The plants are? 


THE COURT: The plants are not sufficient 


21 4dentified. In other words, it hasn't been astanlished 


Tar nilart ar 


22 up to now that he is talking about 4 narticular p.an 


23 a typical plant or what. 


2A ¢ You snoke, Mr. Pryle, before of hivine worKec 


2 in ten or eleven plants on the nirht in question before 


SOUTHERN O'S ‘ICT COURT REF 


you arrived at Anheuser-Busch. 


¥66;,: O2e. 


What are the | j can recall, 


you worked that night? 
A The names, sir? 


The names of the industrial 


THE COURT: Are they all plants adjacent 


the Waver’: 
WITNESS: 
Sears Roebuck was one, 


United 


company. Louis Usdin, Junkamn 


Biscuit. Schweitzer. Orbis Products. Tunnel 
Vernon Paper Company. Outside One and Ourside 
When you switched cars ij 
plants on the niert in cu 
ride the cars into e plant as you were 
cars? 
We rode the cars in on the nlatform, 
These would be outside docks on some of 
Q There were platforms adjacent 
where you place these cars? 


Rient, six. 


yy 


Two. 


tha 


to 


290) 


m 
i 


er 


sufficient clearance so that a brakeman 


car in, and there clearance 


Which o 


When moves 


no matter how th are made, 


crew to exchange sifnals 


take care 


track, 


n 
be 4 


enrineer? 


didn't want to 


couple 


You were just placing these cars in the 


Yes, sir. 


Would you be required to pass 


brakeman? 
Yes, sir. 

And he would be required to pass 
- 


That is right. 


1k you. 


for ten minutes. 
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CROSS EXAMIN 


BY MI JURON: 


you have tes 


when 


conductor on 


been a conductor for any 
promoted 
at tir: 


Lu 


nr 


omnany ? 


been a conductor for approximate! 


2 


No, not that long. 1961 


b 


Seven vears ? 
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to be watching the train? 


Yes, sir. 


And to be watching the area around the trai: 


Were you watching the train? 
Yes, sir. 


Were you watching 


Ate 
attention diverte 


track 


side ladder 


ocedure. 


a matter of fact we 
nhotorraphs which vrovid 


that correct? 


buildinr at the ti 


prorer place for him to 


him to 
relay them to 


shoving the 


Yes, @ar. 


Do you have 


been tnere rec 


show you, please, 


to help you refresh your recollection. 


Was it necessary 
away from the wall of the platform 


n 


enevine man. 


Honor please. 
are actunlly in this question askinre 


draw a conclusion that L submit 


A 163 
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~~ 
C 
3 


MR. JURON: I will withdraw the quest 


3 Q Can you give us your best approximation, using 
{ the photograph, if necessary to refresh your recolle 
5 as <9 how far out from the entrance way to the but 
4 the curve in the track was? 
A I would say about three car lenrths. 
8 Q You have testified chat this train consisted 
) of approximately four freight cars plus the engine’ 


1] Q At the time of the accident was Mr. Batchkow 
12 standing a short discance away fron the platform 

l f don't know, sir. 

14 . Did you at any time see the coor hzt.dle 


sticking out from one of the cars before the acciden 


16 occurred? 


‘ 17 A Yes, sir. 
18 Did you make any sisnai ry atchic 
19 warnin 1im of the door handles sticking out? 
2 A No, siz. 
21 . You are, of course, familiar with the r 
22 for conducting transportation that were in effect r 
23 April 28, 1968, and particularly 400 M-1? 
Duties and responsibilities, sir jes, 
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enacted effective some 


provides conductors, anc 


conductor, 
to which assircned and 


thetr instructions. 


*he nrompt 


employed thereon, and for th 


inerintendent of conditions that interfere 


promnt and safe movement of trains. 


correct, is it not? 


were you 


refresh your recollection? 


me read it, if I may. 


Doors and drop bottoms, and 
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“Doors and drop bottoms of freight cars must 


mit 


he clos 


and fastened and top covers of cars must be secured 


place as required." 


A , 
Are you 


Was it the responsibility 


in Waverly to see to it that freirnt 


over the road should have the freicht 


that the responsibility of the 
Operating 


freight yards? 


VR TT] Ne 
MR. v JRON . 


Overating 


In freight yards, 


Will you please rephras 


Was it the responsibility 


see to freisht trains op 


should have the car doors closed’ 


No, 


It 


May show you 


refreshes your recollection as 


+ 
the 


conductor. 


That says over the roa 


of 


ove 


erati 


+ 4 a a + . 
trains operatir 


car doors closed 


fal onduc ¢t or”? 


Y) 


conductors oper 
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MR. HERBERT: May we have that marxed for 
4dentification so I know what he is talking about? 


. 


(Plaintiff's Exhibit 21 marked for 


Q Now, over the road does not mean a freieht yard? 


ie 


A No, sir. 


the freirht car doors are closed in *he freieht yards’ 


of eg | wi 


askine~of this witness as to responsibilities in freimn* 


yards. I think that is what we are here t9 establish 


Arain based on the same cbjection | made nrevlous.y , 
I think it is either a matter for the Court or t 


jury to decide. Again, counsel is asking a witness 


to place responsibility in this lawsuit. 


MR. JURON: May I be heard on that, your Honor: 
THE COURT You may 


AR. JURON: This man is a conductor, av tne 
time he was a conductor for seven years. He is an 
expert with respect to the movemer» of fretrht cars 

THE COURT: rs 


He an expert with respect to 


the responsibility of conductors. Whether he is an 
expert with respect to responsibilities for the closur@ 


of doors in yard operations remains to bre seen. he 
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hasn't been qualified as an expert on th 

Q As a freight conductor in 1968, and for some 
seven years before that, as part of your duties you 


were concerned with the making up and movement of 


freight trains, is that 


Yes ir. 
Q And you would 


these freight trains at 


Q Was it your responsib 
cars at various industrial sidings: 
to see to it that the doors to the 


- 
wnyra a ear 
yer CLOs 


Do you know whose respons 


Yes, sir. 


mur COURT. 


move freirht 
In freirht yards 


THE COURT: How 


ve eaies aie: 
WITNESS: 


te 


| mdkm Pryle-cross Ox! 
L i a S 
) TRE COURT: You don't know whose resvonsirnility 


3 ¢. 387 


mr ryT™MIPreae. > 
r THE WITNESS: No. 
0) Tf you as conductor saw 4 coor nanaie ¢ ni 


( or door handle open on a freifht car as nart of a train 


P ° - ra urna +& so 0 wAtdT 
7 that you were directing the movement 01, Wav Was yOu! 
~ responsibility as a conductor? 

pS mmnmnroer . * a tateane at eur ay - 
9 MR. HERBERT: We are speaxin™ oO yi¢tehin 


plant operations, the main line, or what? 


( . ) ngearyim’4 = Ya oy & we Ann 
1] ¥ tT am saying to you, assuming ba pou f 


| THE COURT: I still don't know whetner yc * 6 
14 talkine about over the roaa or in far 
he 17D KI « ul Ver rparned wit eh ! 7 
1¢ MR. JURON: We are only concerned Wien an a 
16 freipht yard. 
} ~ 7 . 4 t 
17 Q Assumine you saw the door handle *%o a4 ee 27h 


18 the freitht yard and the door hancie was onen, ard you 


per Tae eer 
() hutldine of an industry, what was your resnonsit ity 


conductor? 


to 

j- 

) 
~ 


22 A To notify the neople that 4. was workins wit 
mY Q Did you do so? 
A A No, sir. 


. Nv pe wir ure ir ine 
25 Q Now, you say that Mr. Batchnkowsiy was 
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(Witness excused.) 
THE COURT: Incidentally, I will also instruct 
the jury to disregard the colloquy between Mr. Gaus ar 
myself with respect to the angle at which the handle 
was sticking out of the car. That is not in evidence 
and is not in any document that has thus far been 
received in evidence. 
MR. JURON: 
Exhibit A. 
THE COURT: I didn't knov 
evidence. All right, then it is i 


evidence 


ai 


Proceed. 


NE, called as a 


being first duly sworn, 


EXAMINATION 
“-RBERT: 


NOADLAL 


» by whom are you em 


a fireman August 19, 
the merger with the now 


Company to the 


SOUTHERN DISTKICT COURT REP 


FOLEY S'‘:UARE NEW YO 


O'Kane-direct 


You are presently an engineer or engine man? 


Si? 


you an engine man back on November ©, 1450 


4 
sir. 


6 Q Were you the engine man of a crew which was 


7 made up of yourself, Mr. Pryle, Mr. Batchkowsxky ana 4 
9 brakeman by the name of Williams? 
9 A Yes, sir. 
10 Q Did there come a time in the early morninre 
1] hours of November 8, 1968, that you had occasion to 
12 arrive at the sidinr? 
I A Yes, sir. 
\4 Q Was that for the purpose of switching cars 
15 at the siding? 
16 A Yes, 2ir. 
(7 Q Mr. O'Kane, do you recall what time it was 
18 that you and the crew arrived at this parti ular nlant‘ 
19 A About 9:45 a.m. 
20) Q Mr. Betchkowsky has told us that his accident 
21 happened at about 9:45 a.m. 
2 A Maybe 3:50. 
23 Q Were you a witness to Mr. Batchkowsky's accident? 
2A A Yes, sir, I was. 
29 Q Prior to the hapnening of his accident, did 
* * * 
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already said he saw Mr. Batchkowsky attempting to close 


the handle. I don't see how he can do that without 
touching the car. 
Did you observe any of the cars which you 
were pushing in on track 9-B with a handle protruding? 
1. aid. 


Where was that car with relation to your 


A It was two to thre cars ahead of tne engine, 
possibly four. I know it was not definitely the car 
next to the engine. It was two, thr or four ahead 
of the engine. 

Did you see any other 
with handles protruding? 
I don't recall. There might have been doors 


open without the handle protruding. This one was 


sticking out noticeably. 


plant did 
movement come to a stop? 
We stopped at the road crossi 
the doorway into B-9. 


» * * 
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COMIRT: 


COURT: Sustained. 


Just tell u 


~ 


actual observations and 


of the enrine. I in sit 


d vou thereafter take 


the office to fet 


im over to the hosp 


these cars 


fwntr 
, he) 


plant, d he nrotruding n lear the entrance to 


the doorway of that plant 


you see the 


WITYILPAC- 
VAL INTO + 


you had seen the 


TMILPaAC. 


a A lww s 


URT REPORTERS 


Now Y¥ 


But at that time you hac 
ety 
Pe 5 

were backing 


king out so you knew he ha 


Saw n 


condition, your Hc 


Thank you. 
= 


Did 


handle 


sir. With a the head or something, 


r 


don't remember exactly. y an acknowledsment of 
some sort. I forget now after seven 


Thank you. 


and he acknowledre 
There was in my mind agre 
that he acknowledged that he knew 


and I knew about it, we both knew 
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didn't you? 


close clearance, 
Yes 
You knew Mr. Batchkowsky 
in that doorway, didn't 
That is a rerular move 


Excuse me, sir. You knew 


knew also that 


side of a moving train to 


within which to stand, didn't you, sir? 


No, he had more than two feet. 
Excuse me, sir. Do you <now how 
nlatform was from the place that he was standing to 
the edre of the platform? 
That compartmert is larrer 
Excuse me, 
nlatform to the edre 
you know what the width was? 
A I don't understand what you mean 


of the platform. 


Well, where he was standin -- 
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Y 


» where he was standing. 


insert or an indent in the 
is that 
Ss correct. 


And he nad to stand in 


That was the only place he had stand, 


that correct? 


How much space was 


left to the wall of 


Behind him was the door. 
Behind him was a door? 
hat is right, 
I show you this 
recollection? 
A Yes. 
that platform? 


Was he standine alonrside 


He was standins here. 


Was he facing the conductor? 


Behind him is the door. 


facing the conductor down 


n the platforn? 


means 


Exhibd 


"ri rh 


he me 


and 


ae eh 


O'Kane-cross ? 
A Yes e 
ky Was the left side of him arainst the placform 
A IT assume he is rirht here. 
THE COURT: Let the record reflect what he 


by right here. 
MR. JURON: The record retlects I was showinr 
it 2, and now I show you Exhibit -- 


THE COURT: No, no, he used the expression 


t here." I think the record should reflect what 
ans by "richt here." 
Q All riecht, sir. 

Can you put an X mark, 4f I may, with a biack 


as to where you say Mr. Batchkowsky was standings 


he was struck. 


A I don't think I can do it in this photogreoh. 
Q If you can't do it on this one -- 
A I don't think I can. 
Q Very well. Can you do 4t on this vhotorraph, 
an showing you Exhibit 3 
A X, is that what you want? 
Q Yes. 
(Witness indicated. ) 
A Some place in here. 
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ywlatform. 


If you carry that throurh it would be 


“wo foot, yes. 


aprreximately 22 3/4 inches? 


Yes. 


to the side of the car we nave arreed it 
Would that be a fair estimate? 
A Yes. 
Sq you have 26 3/4 


That is right. 


From where he ee nz h nuldn't 


flush up against the platform and keep his view of 


and his view of the conductor, he had to stand s 
away from the platform, didn't he? 
A He 4s in a tirht spot there, 
I can see his right arm -- 
Excuse me, you say he is in a tirht 
Definitely. 


That 15 an understatement. 


omewhat 


I obsect to counsel's statement. 


THE COURT: The jury will disrezard the 
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characterization. 
MR. JURON: Forgive me. I retract the statement. 
Q How far away from the platform would he have 
to stand to keep his view of you on theoutside and 
view of the conductor? 
How far away from the 
Q Yes, sir. May 
would refresh your recollection. 
s he could to clear a car. 


How far away from the platform would he have 


A foot. 

THE COURT: A foot out from the platform? 
THE WITNESS: Yes. 

Which meant thet he had -- 


HERBERT: When you say fort > you 


referrins to the platform or the 


MR. JURON: We are talkinr 
platform, aren't we, Mr. O'Kane? 
THE WITNESS: 
[That means riven 
to stay one foot away, he had 1 


which to stand, is that correct? 


Yes. 
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mdkm 
the case with your fellow jurors or anyone else, and 
we will see you in the morning at ten o'clock. 
excused. ) 
If you wan 
Mr. Herbert, to read something that the 
have to hear you may do so. 
MR. HERBERT: The interrogetories was what 
have been going to read to them, your Honor, 
respect to the third-party claim, which is 
be tried by the Judge, will you stipulate w 
Gaus, as to the admissibility of the side tracx 
arreements? 
MR. GAUS: 

of a pretrial order. I don't see any reason for 
belaboring the point. There 4s one point I think tnrat 

as we are on the subject tT would Like; 

the lease which is referred to Ee ae 
order, I don't know 4f that is in, so I am pre} 2d to 
concede the authenticity of the side track armreement, 
the original and the supplemental, anda the lease that 
was referred to therein. 


If I may just get the order, I will be happy 


to point it out. 


MR. JURON: If it is helpful, the supplemental 
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agreement had been marked by me as Exhibit 


MR. GAUS: 


I thought it was 
THE COURT: 


the basic apreement. 


MR. HERBERT: . That is 


in evidence, 


There are other agreements, 


12 in evidence. 


ves. 


too, 


an agreement entered 


into between Anheuser-Busch and the Railroad, and on 
> 


the standard form of railroad side 


track 


That arreement was executed in February 


time prior to the actual construction 


MR. GAUS: As I understand 


emohasis of the third-party complaint 1! 


+ 


that standard agreement, I think it foes 


the third-party complaint to the wordi 


supplemental agreement. I think that 


third-party complaint the wording is 


arreement and T understand the thrust o 
> 


complaint to : im I not right: 


The thrust ot 


that we enterec 


when plans we 


special agreement because 


to us after we entered into the principé 


which detailed the plant which was to be 


we saw that the plant called for clear 


not within our minimum standard 
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rrpaeament 
arreement 


of 
Ol 


the thrust 


anc 


+ £ ww 
verbatim 


the supplemental 


the third-party 


submitted 


armreement 


constructed, 
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THE COURT: All that has been made clear, 


+ / : 
Ss ne c Y 71 5 
as ions aS mm. wlio a- 


willinem to stipulate the standard clearance of the 


7 Railroad was 8 feet. 


I don't know that to be the case. 


I am prepared to arfue that in any event 


10 we are talking about in the area where the accident 


4 


11 happened, so I don't know that there is -- 


12 THE COURT: Are you willing to stinvulave that 


4n the standar¢e side track arreement 


13 the normal clearance 


MR. GAUS: May I have a moment to ask a 


16 question. I haven't been addressing my attentions to 


s 


e } the standard s‘de track arreement, I have been pointe 
18 on the supplemental arreement under the belief that 


n the third-party complaint, 


4. 


9 | that is what was relied on i 


20 and that that is what would be relied on herein. If 


21 the condition peinted out to me, + mirht even be willitns 


oe to so concede. 

23 MR. HERBERT: It is referred to in corresnondence 

2A that has already been read into evidence, and I can call 

25 | to the Court's attention the letter of June 27, 1950, 
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from Anheuser-Busch wherein they did acknowledre that 
the standard clearances were 8 feet. This was in 
connection with a request for a revision of the wording 
of the supplemental agreement, and they took exception 
to the wording in the supplemental arreement and made 
some suggested chanres where they deleted the words 
from our proposed supplemental arreement such 
"dangerous" and "close clearances" to"6 foot 
clearances", and they wrote us in 195 

"We feel it is entirely proper that we should hold the 
Pennsylvania Railroad harmless arainst anv claims for 
damares to property and persons injured in conseauence 
of the existence of 6 foot one inches clearances instead 


o 


ot 


the standard 8 foot clearances." I would like to get 


a concession that the standard clearances were 8 feet, 
was the very reason why it became necessary 
this supplemental arreenent. 
COURT: L will, say: this, Mr. 
case vou to review the agreement we will 
that you 
arreement you discover that it does not in 
to a standard 8 foot clearance. 
MR. HERBERT: I don't think 


agreement in fact -- 
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THE COURT: am talking about the 
side track agreement. 

The standard side track arreement 
does refer to the standard rerulation of the Railroac, 
ana as a matter of fact there was read into evidence 
already, your Honor, 4 memorandum which referred to 

than standard clearances. 

THE COURT: You just read some. 

MR. HERBERT: I am reading one which 
read to the jury, your Honor. 

THE COURT: You don't have to. 
all of that. The only question is whether you need the 
standard side track agreement in view of the 
that we are operating here under the supplemental 
arreement and my understanding is you s 
thing you really wanted it for was to prove 
normal clearance is 8 feet, and Mr. Gaus Ww 
stipulate that, and he said he wants to loox 
arreement. J am assuming that he will stipulate 


if in fact ‘the apreement does say that. 


TOs 4} 


MR. GAUS: Rirnt. If counsel will 
out to me in the arreement,I think the arreement 
two pages. He knows the arreement better 


and if it so says 8 feet I will be happy to 
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A 
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2 But in that connection may I call your Honor's attention 


3 | to one thing that does occur here. Mr. Juron has read 
4 | a number of memoranda that existed or passec between 

5 the Philadelphia office and the New York office of 

6 Pennsylvania Railroad, ‘having nothing to do with 


: Anheuser-Busch, and this was when one branch of the 


Rg 
Pennsylvania Railroad was seeking permission from the 
Jv R i) YT + , s 
other branch of the Pennsylvania Railroad, think it 
10 ee ; r 
; was Eneineerinr seeking the Legal Department's okay. 
] 
i I maintain that this is not binding -- these are 
12 . , on ‘ : 
matters that existed ex parte on the Railroad, anc that 
13 : - ; 
when we are talking about evidence of Anheuser-Busch 
14 2 : 
in the intramural transfer of memos I don't know how 
15 I can be bound by that. 
” THE COURT: You didn't object at the time 
17 : 
they were introduced. 
MR. GAUS: I am sorry, insofar as -- in fact, 
9g ; ~ = - 
! 4n chambers I maintain I made my position ciear that 
” {nsofar as what transpires here ,and parole evidence 
) 
= | on matters which are outside the scope of whatever 
99 . : 
a arreement existed between the Railroad and Anheuser- 
3 . 
. Busch, would be ones that your Honor would take cognizance 
9 = o ’ beep 
o of. You said that it was not necessary for me to specify, 


P79) 
you would be aware of those items. 


COURTHOUSE 
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3 
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THE COURT: That is a different objection. 
The objection that in construing the supplemental 
arreement I don't have to look behind that arreement 
to the correspondence and memoranda that were prena:e 
or sent during the nerotiation of the supplemental 
arreement. That is a different objection than the 
objection that you are not bound by hearsay statements 
in intramural memoranda, because those statements have 
311 been read to the jury now without anv objection. 

MR. GAUS: It was my intention to explain tne 
situation in view of wha» transpired merely to asx 
during your Honor's instructions to the jurv, since in 
the first place they are not roingem to be tSnvolved with 
me anyway, but that they oe instructed as to this 
intramural transfer of memoranda, one department of the 
Ratlroad with another, and that not -- 

THE COURT: Since they are not fo’.nr to 
decide anything at all with respect to you, then | 
don't think that -- 

MR. GAUS: I am not part! cularly upset. 


fact that is one of the reasons I dtdn't object at th 


time, because it was so intramural and for that reason 


+ 


don't press the point. 


MR. HERBERT: I don't think al 


ct 
> 
0 
= 
ct 
» 
Dd 
3 
+ 
¢ 
~ 
¢ 
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were read to the jury were inter-office memoranda. 


There were some correspondence read to the jury, and 


particularly a letter of May 2 to Hartley, Killington 
and Day, who were 1e architects for Anheuser-Busch, 
and their agents, and 3 memo was read to the jury. 
COURT: I don't necessarily buy your 
conclusion that the architects were the agents of 
Anheuser Busch. In any event, the documents are 
evidence now, they have been read to th: 
aoesn't object to them 
purpose. H Ly repeating his ot 


not consider em : violation of the parole evidence 


aus; That is right. 
HERBERT: I am not asking the Cour 


in violation of the rm I am ask? 


er them to assist 


© contradict the terms of 
the contract, but when we use the words foot one inch 
clearance, that is with the understanding, your Honor, 
that this is less than standard, and we required certain 
conditions before we entered into th supplemental 


* £4 


arreement, and the arreement speci.sies what the conditions 
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were. We in effect said that we will operate on 
siding with a 6 foot one inch clearance on conc 
that Anheuser-Busch put up signs warning our employees 


lose clearnace, and, two, that they indemnity 
there is any injury to an employee caused in 
or in part by reason of the 6 foot one inch clearance. 
We are vetting far afield from 
point we addressed ourselves 
arreement for the side track apart from the supplementai. 
now have it, your Honor, and 
don't see where it 
asks me to concede 
track arreement I think there is enourhn 
8 feet, but I do not believe it 4s a part. I readin” 
the paragraph on clearances, and this is from the 
arpreement, the side track agreement which I assume ne 
is talking about when he says it is the orivinal 
arreement. 
HERBERT: Correct. 
GAUS: If I may read, it says Clearances 


, , 


pararraph 7. "The industry arrees not to rnermit anv 
obstructions over said side track less than elearance 
rerulation above the top of the rail or alonsside of 


said track less than clearance rerulation from center 
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of the track with the necessary cona@itional clearance 

on curves. The industry will ob ve and comply with 
and rerulations of the railroad Company 

roverning the handling o* inflammable liquids, 

leadine and unloading of cars, 

-- I am not sure whether it is 

storare tanks, and protection of 

danger due to stray electrical 


the complete quote of paragraph T 


Honor, the clearances 
make reference 
to less than the clearance rerula mn above the 
rail or alongside of said track less than clearance 
rerulation. 
The clearance regulations I 


come in and show were standard rerulations 


the Pennsylvania 


that to Mr. 
estify that - what the regulations 
I can show 


where they were also advised that our regulations were 
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usch whl 


below srounad 


even this document could 


the sponsorship of an enpineecr, 


? 
, Yow At r vyearea 
think we nave cov. 


for so 


your Honor 


clearance was 
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he would say that the standard clearance is 


» see you at ten o'clock in the 


Your Honor, there was one photograph 
not marked for identification. Can we have that 


marked so there is no question? 


(Third-party defendant Anheuser-Busch 


Exhibit D marked Cor identification. ) 


to January 29, 1975, 
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MIKE J. BATUHKOWSKY, 
Plaintiff, | 
vs. 


PENN CENTRAL COMPANY a/k/a bi ee 
99 Civ. 846 
PENN CENTRAL TRANSPORTATION COMPANY, 


Defendant & Third Party Plaintiff, | 


VS. 
ANHEUSER-BUSCH, INC., 
Third Party Defendant. 
Fanuary 29, 1975. | 
19:15 a.m. : 
} 
(Trial resumes.) 

(In open court, jury present.) 
MR. JURON: Dr. Burton, please. i} 
MURRAY BUR ON, called as a | 


witness on behalf of the Plaintiff, 
having first been duly sworn, tastified 
as follows: 
DIRECT EXAMINATION 
BY MR. JURON: 
.@) Dr. Burton, are you a physieias licensed 


to practice medicine in the State of Naw York? 


A I am. 

Q When were you licensed to practice in this 
state? 

A 1949. 
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Q Prior to being licensed in this state, 


you tell us where you received your medical education and 


training? 


At the University of Rochester, and 


tho 


New York University, College of Medicine, in New York. 


MR. HERBERT The defendant will stipulate 


92 


that Pra Burten isa ified orthovedic surdeon 
MR. JURON: I appreciate 
lixe to have some of his background. 
THE COURT: Briefly. 
Q le us riefly where you 
continuing medical training and if you recex: 


in a specific field of medicine can you tel] 


field that was and where you received such sprcifs 


A At the Bellevue Hospital in New Yor, 


Hespital for Joint Diseases, prescribed course of 


training in orthopedic surgery, certified specialirct in 


orthopedic surgery in 1956, certified specialist 
College of Surecons, 1957, Fellow of the American 


* 


of Orthopedic Svrdqeons, Fellow of the New york 


of Medicine, and Assistant Professor of Orthoped 


training. 


theo 


residency 


Anoriean 


oe 


» 


cademy 


LCA Inmy 


Suraery 


at Mt. Sinai Medical Schnol. T am Chief fF the Adult 


Division at Mt. Sinai and attendi ywrthooedic suraeon 3 


sinai and the Hosvoital for Joint Diseases. 
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Are you a diplomate in arthopedic surqery? 


A T am. 


Q What's a diplomate in orthopedic surgery? 
A It's a specialist certified by the Nationa] 


Certifyina Organization in orthopedic sureery, and vow are 


ayarded your dinitoma aftcr a prescribed course ef raining 4 


and vractice and taking various examinations 


Q Those examinations ere both written ant oral? 
A Correcc. 
2) Are you passed upon by those enecializcine 

in the field in which you aspire to become linitomate? 
A That’s correct. 

| 

‘@) Are you presently connected with any hacnital?) 
N Mt. Sinai and the Hospital for Joint Diseases. | 
(@) In what connection? 
nN I'm attendine orthopedlic surdceon. 
@) Are you presently actively encoded in orthoped 


surgery? 
A I limit my practice to orthoptic ana traumati 


suraery full time. 


~ 
~ 

o 

por) 


there come a time some yoars ago, ‘toctor 
that you were consulted by a patient known as Mike J 
Ratchkowsky? 


nv yes. 
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Q Do you require the documents and vapers 
in front of you for the purpose of refreshing your 
recollection? 

A I do, because it's quite awhile aao. 

Q Will you please refer to those papers where 
necessary to refresh your recollection. 

Firstly, can you tell when it was you were 
first consulted by Mr. Batchkowsky and what he told you 
at that time? 
I saw him for the first time on November 20, 

1968 in my office. 

Q Did he at that time aqive you a history of 
what happened to him? 

A 

Q What was that history, briefly, doctor? 

A He said that he had been injured on November 
1968, in Newark,New Jersey, and he described the fact that 
he had been struck by some protruding docr handles, spun, 
knocked around, and then struck again and knocked to the 
ground, sustaining injury to his neck, his chest, his 
shoulder, and a laceration of his forehead. 

Q Did he tell you at that time that he had 
received some medical assistance? 


A Yes. 
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ia) Where was that and what was thet redicnr} 


A He was taken, I believe, to the Elizabeth 
Gener2l Hospital where he received emergercy room 


treatment, the laceration of his forehead wat renaired, 


he was given a te 


ct 


anus injection, dressings were annlied 
to his other injuries and then he ws re anerd 

QO Did he indicate to you whether he reesives 
anv other medical attention from that time. thak is the 
time that he left the emergency department of the 
Slizabeth General Hospital, until tre time that he saw you 
come days afterwards? 

A Yes, sir. 

Q Where was it that he received such further 
medical treatment and what did that consist of? 

A Ye had the sutures removed fron his 
lacerations at the railroad medical facility in Pannsy_vania 
Station, and he was I believe giver medication by the 
railroad doctor ct that time. 

Q When he saw you some days later did ** aave 


any complaints t.at he told you ahout? 


A Yes, sir, he did. 
QO What were his complaints? 


MR. GAUS 


Refore he answers that ¢ think 
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particular paper 
last two questions, in his hand. 
to have that marke 
You may. 


(Plaintiff's Exhibit 


7s 


identifica? 


complained of 
feeling in his he:< 


pain on coughing, 


you procend to examine 


Q Can : Is if you woul 
your examination consis and what 
reveal to you? 


fully undressed an S entire bod 
} y 


was subjected to orthopedic scrutiny. had a relatively 


4 


recent three-quarter inch scar 


tender, 1t was adhering, it was reddencd, 


black and blue area about Et. There was moderate 


tenderness about his neck, limitation of movement of his 
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neck was rather substantial. |! had substanti 
50 percent defects in rotation and hendina. There were 
crepitating, crunching sounds on moving his 
tenderness about bh shoulders with Limited motion. 
an ab.asion scar ahovut his chest wiieh measured 
two by two, two inches hy two inches, anproximetely 
the ninth rik He had pain onpressint TEs eS 
point J took various ? 1vs, we took x-reys Cc 
and I attempte 
to try to demonstrate riet. The x-rays shoved rather 
enbstantial degenerative chang in the neck, osteoarthritic 
~hanaes from the lower vertebr 
neck fracture. There vas a suspicion oF * fractr re 
the eighth and ninth ribs, but I couldn't demonstrate 


without any guestion cn my films. 


Did he tell you what 


Q Can you explain to us the sidanificance 


the osteoarthritic changes with respect to 


Anybody who gets t ) eA years 
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develoves some deqree of osteoarthritic changes. This is 
part and parcel of growing older. The amount of chanaes 
he had at that time were basically consistent with a man 
of his years, not any special amount. 

Q By "consistent" would I be correct in naravhrasing 
that it was nothing unusual? 

A Correct. If you were to take 19C vreonle 
and x-ray their necks this would be the averace amount 
to be anticipated in a man of his years. 

Q Did Mr. Batchkowsky indicate to you the kind 
of work he had heen doing and the period of time that he 


had been working? 


A Yes, sir. 

Q What was that, doctor? 

A I believe he was a car checker. 

Q Did he indicate how lona he had been working? 
A He told me that he hadn't los: any tire in 


18 years, that he hadn't been out of work ir 18 years, 
so T assume that he was at work in this occupation for at 
least that period of time. 

Q Having examined him and having found what 
you just described, can you tell us what sianificance 


those findings had with respect to the overall condition 


of the man? 
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te was disabled and he ws 
his neck, pi from his cnest 


left shoulder, pain from his back 


the conditic 


you found when you 


able to do his job at 


toctor? 
gave him some medication 
ed the of heat 
into bed an 7 5 2 Tanve 
qave hima snecinl kind of anestn 


which he was 


handaae to wren arovnd 


you tell 
him, 


aT 


lovember 20th I si im on Decer 


2014 
Rurton-direct 
I'm sorry, November 29th was the next time. 
QO Were the nature of his inj Les such as to 
in your opinion require a course of treatment, a course of 


2nd treatment by you at your 


you prescribe such a course of treatment 
for him at your office? 
Yes 
Q you Ss, doctor, the ncriod of 
that hi urse of treatment took vlace, tho 


f the visits, the naturcof 
ordered a neck brace for him 

What's the purpo: fF a neck brace? 

To hold up his head : : Y Lieve thn 
muscles of the job of holding u Par These aren 
commonly used VF f "Vic : Lch wos ecrdered 

1 obtained for him and wnich 
also aave him various injections about 


cortisone injections ahovt the shoulder 


muscles which sometimes is very helpful. 


November 29th, at -ime he was intecte 
obtained for him, he wi re-injecte 


in the shou! 
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s of k pain and shoulder pain me was inject 


the pain 


intercostal 


9 one of the nerves which run under 


sometimes effective in relieving 


hnecause : 


Su stantial rib tenderness. t thoucht 


seventh and 


; iain gave him medication. 


T eqw him pretty much oct 1 , ’ tor 
" } { | | 
: nerin Yically YT saw him on January L3th. trae necrk Pp l+ | 
* { j 7 1 tnasatka’l 
somewhat better. Wis riaht rib cage was still moderatecy 
a i } 8 £ ~+ —s 
sensitive T still couldn't demonstrate a fracture ¢ 
ai i , 7 34 ti;“ONn 2 +eantmant 
x-ray I advised continuation of medication an eAtment 
nd he was still disabled at that time. I suv him on 
19 : 
Pebruary 12th, he still had pain in his left shoulder 
2” 1 c i 
with a sensation 7f numbness of his arm. 
7)’ 
i He had pain in his ribs, but it was somewhat 
99 
better. Hoe complained of cracking and gratine sensations 
oe 
coming from both his ribs and his neck. Ex mination 
4 . } " 
showed a substantial loss of neck movement. PAIN on motion 
‘ 
left shoulder ‘xquiSsSite sensitivity to even the 
ft ¢ ‘ xq 
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slightest touch about the shoulder. 


and again given further medication. 


I saw him again on 


Mare 


of neck pain and shoulder 


tenderness about his ribs. Collar wa 


Marked loss of neck motion. I 


inject 


T suagqested that he to go to work 


try 


aid that he would make that attempt. 


To your knowledge 


try to qo back to work sometime there 


tT think he did. have 


find it a moment 


better 


neck, his Left 


suqgested that qet some cervi 


to make arrangements to purchase a tr 


(@) traction? 


traction? 


It's a methoa of a hang 


force applied to “he neck to try to : 


sometimes useful in relieving muscle 


A 


And it was at th point that I felt 


traction would be of some benefit 


7 


he ebtain cervical 


Nid 
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strotch 
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And 


h 5S, cevere 


pain. 


e 
+s) 


re-adjusted. 


ed him at one time. 


in a month, and he 


1fter? 


a notation here, 


on Avril 7th. He 


pain 
imoroved. 
cal traction 
unit. 


action 


tha 


purpose of 


inc weight with 


j 
spasm 


and tenseness, 


that cervical 


traction? 


A 204 
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Q Ana was that administered by you or was ** 


: self-administered? 
a No, it was administered at hore under my 
lirection, specification, and monitorinc. 
I then felt that he could return to vor on 
r ahout May 26, 1969, and I believe he went hack to work 
May 28, 1969. 
I saw him on June 6th, about 2 wees after 
, 
he had aqone bocx, and he had been usine the medication r 
acve him He etill complained of p * -. « ribe. Jac’ 
mo * nwas still restrictec. There was stil® tencerness 
“bout the shoulder. T felt that he could cortinue to TS iekal id 
nad still medicate and treat himself at home. 
Q To your knowledge, did he resemo ining the 


tyme auties that ne had been doing before the accident 


or was he in any way limited? 


n ns I recall, I w-ote 2 note for him rt that 
ime askine that he be aiven liahter yor“. T Aon' realty 

know a’ this time whether he actually was 

2) After that did you sen him ct any time? 

A I did. 

Q Can you tell us when the next timearwas, and 
what your findings were then? 
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The next time I 
at that point he told me that he was workine on and 
he was losing time, he couldn't do his recwlar work, 


couldn't sustain his employmenc 


to rotate his head to th left, he was able to rotate 


to the right. He ) -hat he had difficulty in climbing 


up on ladders, which they were asking him 
couldn’t do it. 
He had marked limitation of 
spasm, tenderness; a I felt that he was partially 


A 


some work that time but not 


he still receiving treatment? 


him medication . 


He had headaches and Tf aave him a redication 
Fiorinal. 
wearing a collar 
think he even slept 
wearing it 
that time? 


a’ record. 


ae OURTHO JSE 


A 
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that did you se 


Aucust 29th, he was ¢! 


mMlained of some pain on neck mot? 


ewhat improved. Nurological 


‘elt that was some benefit from the med 


yo him further mdication 


at & paint 
7 WE « 


ne was 


reszectn 
4 


his 


condition? 


rep prem 


COURT: Sustained, 


HERBERT: JT ask the jury to be 


“9 Lereoard remark. 


COURT : 


by the patient 


other people 


@) Who \ nis 


complaints 


marked complaints on 


rotation, and pain in his shoulder. 


jentemher 29th, when I said he could qo 


ight work, on October 1959, 


which 


instructed 


neck 


to 


1] 


12 


17 


18 


A 20% 
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Q After that, did the examinations and treatments 
continue? 
A Well, they aot less and less frequent. 
Q When was the next time? 
A Then I saw him on May 18, 270, ‘He told 


me that he had been losing time reqularly, he was workina 
only three days a week, and that the minute he tried any 
activity his neck became more painful. Examination shawed 
severe restriction of neck motion, worse than it had been, 
with muscle spasm and pain, mobility of the shoulders was 
restricted, reflex activity indicating the integrity 
of the nerves was now diminished, and there ~as lose of 
sensation in the right hand in a patchy distribution. 
At this time I thought there was evidence of a so-called 
nerve pinching in the neck with pain radiating into the 
upper extremitites. This was about the first time that 
I picked up any difficulties in sensation in his hands. 

Q By loss of sensation can you explain what 
you mean? 


A It just doesn't feel proper, it feels as 


~~ 
+> 


the hand is asleep. There is a patchy area of numbness 
and one is always rubbing the hand to bring the feelina 
back. 


QO What caises that? 
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; A It's partial pressure on he 


3 run to the hand in the neck area and 


hand in hand with loss of motion. The rore lost o* 


1 enncr im +hHo ne 


tenderness and 


with the extremities 


about 


something 


: re that a voluntary or involuntary thing? 


A 


> + ‘ Yaw?) 


in which he muscle is tight-working when 2 


Tee's a mretectivea reaction on tre 


hat tse Sirt fram MOVinN 


15 . . 
A Not only can you feel it but you can ger it. 
16 : ‘ 5 ’ ' 

: ~ mycele which etands out Like a rope whon it shouldn't 


" stand out like a rope is 2 spastic muscle and as I 9ai.d, 
1k . 
it's involuntary, not under the Wreet contre) of the 
19 4 
HNaAtiont. 
2) hy , ; - 
a) Will. you please continue, aoctor: 
91 a 
"te A Ag21n, T snacested the wse af s CHEAT, rhe 


une of traction at home, and at that point I changed my 


Hhat #he 


prodnosis, I felt that it would be ouardad, 
' } i tay a Woo } nt recovery in th) S gent eman we’ wory yestion tbl 


' ‘ an your NrocnorLs 


>. 0) Crior to that time wha 
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2 A I thought that on the basis of what T had 

3 seen there still was a chance he could recover better than 

4 he was. At this time it was apparent that he was daveloping 
5 additional findinas which made the prognosis noorer. The 

6 chances of getting better were substantially wors:. 

7 Q At that time what did you do for him or what 

8 


did you prescribe? 


i 
~ 


A Again, I told him to increase the weight 


10 and to wear his collar more and oave him more medicetion. 
1] In other words, to try to increase what he had bern 
9 . P 
12 doing rather than decreace it, 
13 Q Did that hein? , 
14 A Weil, I saw him next on -- let's see, that 
15 date was May 18, 1970. 
6 e 2 
1 Then I saw Aim on August 9th, -~ let mo 
17 : 
: make sure I have the next date. T saw him on May 18, 1970. 
" 
18 Then after that May 17, 1971. It was almrost a year. He 
Q . . . . . 
I had been working, losing time, he said. Me still had 
20 ; ; ; 
complaints of neck pain, unable to sleen onhis ridht Side, 
9 
21 unable to rotate his head, had comnlaints of main in hie 
22 
left upper extremity. He also had an area of marked 
23 ; f - , 
tenderness about his right elbow, was civen an injection, 
24 


given medication for pain, I told him tn come back 


in three months. 
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Q I. vias Still taking pain kiliers at %t 

A Still taking pain killers. H ww? him 

August 9, 1971. He said his neck hothered him all 
ind that.it was particu y bad during a rairy spe 
also had vain in his left arm, left elbow, phys cal 
yore hasically unchanced except th grinning nower 
reduced, he couldn't squeeze as har a ,, Sis 
ind the arivpina po fF hic han ; Pees wtial 
less than it had been. 

.@) that would ceuse that? 

, Raain, the Lack of prover nervy at hes ot 
tha meselo-: involyed,and -innp rnd pr ys rheatan 
reduced. r eave him an intection into nic left elbn 
area, T told him to modify the traction he had been 
qetfine é and to work as much as he could on thc bas 
whatever he felt he could do. After that » kent * 
me letters in hetween visits advisina me as * } 

ind signed himself Broadway Mike. T saw aim on Apr 


Wes Nroocres 


A 24% 


Burton-direct 
Incidentally, there was a date given in 1972 
t didn te I wonder if I could as 
THE WITNESS: 1972, sir, was April 25th. 
Doctor Burton, if you will hand to the clerk-- 
THE YESS: The entire record, sir? 
THE COURT: Just the napers you referred to. 
THE WITNESS: I have referred to them all 
practically. 
THE COURT: Then we'll mark them all 
group. 
(Plaintiff's Exhibit 23 marked for 
identification.) 
Q When you saw him in April 1972, was he 
working at that time? 
A Idon't believe he was. 
Q After April 1972, did you continue to see 
any time? 
Yes, sir. I ‘saw him Mav Jist, 1972, at 
which time he came in complaining of numbness of his 
right hand, pain and numbness in his left elbow, marked 
of neck motion, weakness of grip, and on examination he 
had marked loss of neck motions. His neck was absolutely 
rigid. He had weakness of grip. There was diminished 


sensation and reflexes. As far as I was concerned this was 
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now a chronic lc -lasting situation, i? % didn’t think 
there was anything else 1 Hild ado for him bu juUSt give 
him further medication. 

'@ wae 11S aa! FI AN Cc +- + . ar +4 
St ic or was it getting better? 

, T+ 2s actyal subctantinrll:: warre ¢ — 
i+ hid kean as £2 - weakness anc - ; p nt enc ee Wie ice 
Wit sprenadina. And ‘ . le ar mn ne - wy — 7 ee ee oe 
his hodyv by movina W-— YOtate hi a Wo ly hy movina 2 erator Hine 
his neck by moving his entire body, no longer canabi7 vf 
infependent reck rotation. 

a tas } atitl taving main killers? 

H2 was. 

re To your knovledae, wae ho str] Lna any 
form of exercise for his neck? 

\ He was just using the hot-wet vacks which 
he hag b joing at home, and the trac r had heen 
hotherine his 3aw because he hes no teeta, 720 this 
lars tend to b em prinful rf roawhil nn’ T hrlinye 
he diseontinved it at tha roint. 

y, Was he 4 as U8 | hci male . Toner - Sernws ' ]mea al al 
+jimre? 

\ On and off. 

©) Nid vow errescr Lhe ar ‘ vwrher rAAFEmON +t for 
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him or do anything else for him? 

A Well, I just -- as I said,there was very 
little I could offer him at that point other than to admit 
that this was a chronic situation. 

6) Was there anything that could be done 
medically for him at that time, to your knowledge, anything 


fo helv, to your knowledge? 


rigid neck, and it's just not the kind of problem thot 
we can really successfully handle. 

a] Did you see him after that? 

Isaw him in July 26, 1974. 
Anv change of his condition? 

A Well, he told me he hadn't worked at all 
since 1972, and that Ks neck bothered him, hie riaht 
shoulder, his left elbow. He wears a collar intermittently. 
We said he had been doing what I told him to but notes no 
improvement. Again, there was substantial loss of neck 
movement in all directions. Findincs were basically the 
same. There was still weakness of grip, still loss of 
sensation, T felt this was now permanent and there was 
nothing substantially I could offer. I just saw him 
recently on January 20, 1975. He had been doing everything 


I told him to, taking the medication periodically, treatina 
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himse and now the was Almos caAmMnD . 
’ 
esata Iafinite weakness of his shoulders, 103s of shoulder 
) ey i ’ nes 1 : 
aa. 3 oe ee + . - . 17 Iieahlan wel 
‘ motion; iqain I el that he was totally yLed, ant 
t 
h t i ? - h ean } lnanr + ry 4 leer : " va] a 
ne ne suns \ pal Dal ( j ( J 
- yi tT toc E vy c Y Tanuaryv f ION7IS nf hie 
ras ’ r tox ome ’ on anu 
_ 72 9 4 ~— - : 
~ C Wi 11 f = y e 
) A »1) +f ‘% Lim: r a7 —— an °% > on 
. il, ; 1 
1 and bendina forward position to see é “ le) Se ata ge ; 
ny motion o the ck, ate! Aven ~ + ry } thy v t « oh < 
>] , 7 1 y ’ 
nF e| uN And Ay am able oO sunmerimnc: j 
1 ' . . ¢ , r RACV? > wne ~ nt 
I ’ Vy 1 ) 3 
14 leamanectrate aniLitke ‘en! -V.5 +ha?t ther r . os 
, . : ; - F 
] mr ron an ‘5 ~ nee “ r) n hen i Bele! Wer _> ‘ ™m™ th 
16 neer « ) 7 nile - An the hendine ones — Flin 
17 -everse itself and bend s he Ae ee 
18 irection 
: 19 at r€ those x-ray were pol ’ n 3 aehndow hox 
. . } 4 > 4 ” te 
ox a vou think we as ] neonle could qet some bette 1n>? 
79 " ; wonty wmasKibe «sett e Wi har » a 
@ \ nave g 1Oup oS LCi» ; \ 
) . ‘ > ‘ 
ya havo ¢ he super nse nm] T did this vesterday » ’ 
9 ‘ > 
i ar ry riaht enot ] Laht, wid the tw mnyrwea ia ( iz 
2A - that n f A vnositior " ¢ Ken dlind 
. ! 1 means a ) r NS ty ae I viin 
25 t rian ¢ } + rue Tt fe rsp t IaAor 
“a yackward position 1 yesn mov = 
€ a. 2m O's , ¢o aT 4 nre ¢ a orn 
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He also has spurring in the 
could be,when they should have a gentle curve. 
osteoarthritic degeneration. He has spurs. 
sions of a far advanced neck arthritis substantially 
greater than what was present six years ago. 

Q Docter, you have been seeing Mr. Ratchkowc%y 
over a course of some six and a half years now, the first 
time some days after the occurrence of the accident, and 
the most recent examination of your patient was hearty A 
week ago. Based upon everything that he told you as 

- had happened to him on November 8, 1968, 2nd vour 
initial examination, and the nurnerous examinations that 
you had of him, and x-rays and other tests, did you come 
to a firm diagnosis of what his condition was in 
November of 1968 and whathis condition is at the present 
time? 

¥s. 

Q Can you tell us what the initial diagnosis 

and what the rresent diagnosis is? 

A The initial diagnosis was sevare sprain of 
the cervical area, the cervical spine, with a forehead 
laceration, a sprain in the shoulder, and a probable 
fractured rib which I was not able to substantiate anda 


low back sprain, 
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“ months or 5s an } has 
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In x=-raying him it was impossible to eet him to put his 
head down, his head was suspended in ¢ We had actua.: 


to build it up with a pad so we could lie him face up on 


he table to x-ray him Taat's Seen a chanae which 


tae - AL 


has occurred over the years. That of course means that lying 


bed he is going to have painin the neck 
reqmire extra support,t The findings are weakness 
is hanis,again is progressive. How = it will proqress 
from now on I can't say. 
Q You had told us 
usual ostenmarthritic chanse 
Can you 
the accident, of November 8, 1968, 
osteoarthritic condition that he had? 
There is no question that this gentleman 
osteoarthritis of his neck before. 
Ordinary? 
It was quiet, slow, cradual, 
everynodyv, t was not preventina 
this most vigorous occupation, climbina 
jumpino down, etc. 
Then an accident superimposed uvon this 
is the same as j one were to ake an anticue that 


many cracks it; “LF you Left it alone: ie 
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¥es, sir. 
For the treatment tha 
and examinations and tests 
value of your services 
$810. Of which a balance romains. 
JURON: Thank you very mych, doctor. 
re. 
HERRERT: Your Tone 
opportunity to review the doctor's 
examine? 


lro have the 


in the corner, 
(Plaintiff's Exhibit 
cation.) 
THE COURT: i hans ike Cur morrind 
break now, even though it's Lttle ahe-z ; usual 
time. 


fifteen minute 


(In open court, jury vresent.) 


CROSS EXAMINATION 


BY MR. HERRERT: 


CT COURT NEPORTER: 


‘ 


Purton-direct 


Dr. Burton, you told 


Patchkowski was 


osteoarthritis of the cervical spine 


And that he had spasm. 


i+ vour contention 


obviously moved, aggr 


Yes, @if. 


Q Can a sudden 


osteoarthritic condition? 


It sure can. 


You never hospital? 


Tt qid ot. 


You n 


T ALA not. 


you nevir referred him 
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nas he awekv 
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a nhysiotherapist 


to anv other Aoc 


tor 
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MDpa 30 Burton-cross 
for consultation, did you? 
A I don't recall. I may have, but I just 
don't recall offhand. 
I don't believe I 
Q He was out of work from the day of the 


yecident or the day following the accident un to May of 


1969, I think you told us, and he said the same thing. 


Q And during that period of time you saw aim 
nine occasions, I believe, and you gave us the dates? 
t did. 
© Thereafter I think you told us 
two, three or four more times in 1969 and once 


that correct? 


9 You thereafter saw him I think you said 
twice in 1971 and twice in 1972. 

A Three times in 1971. 

Q What were the dates 

A 5-17, 8-9, and 


saw him February 7th, April 25 and May 


Q Did you see him at al? in 1973? 


I didn't see him aqain, si ch Judy 24,1974. 


Nid Mr. Iatchkowsky at any time tell you that 
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9 he wae involved in a bus accident in Mry of 1970? 
3 A I will check. 


4 May of 1970? 


3) 16) Yes. 

6 A T saw him on Mav 18th. T received no such 

7 history 

5 Q In your 1971 reports, in there any indication 


of Mr. Batchkowsky's advising you of having een involved 


10 in a bus accident? 

1] A No, Sir. 

12 re) Mr. Batchkewsky has told us in this courtroom 
13 that he was riding a bus in the Port of New york AWthor ity 


Terminal and the bus in which he was ridinad erashed into 
a standing bus and he was thrown forward out of his sea 
with such force that he broke his teeth, he cut his lip 


injured his tongue, and his mouth, and he fell to the 


Q ‘ P . ‘ P 
1 floor. Would that,in your opinion, be a com etent proaucing 
19 cause or aggravation of a pre-exictina ostenerthritic 
20 . A 
a condition of the neck, that type of rccident? 
9) : . 
al rn Theoretically it could. 
22 ; ; 
a) Now did it come about that Mr. Batchkowsky 
"9 ‘ 
appeared in your office on November 20, 1968? 
24 ‘ , 
A I believe he was referred by a fellow union 
25 


member that ft had treated. 


er 


JUTHERN DISTFICT COURT RE PORTERS 6 CMOURTHOUSF 


whew af 


lv 


10 


16 


17 


18 


19 


20 


S 


MDpa 32 


Q 
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Do you know who that was? 


It's been a longs time. 


You have had occasions with some 


365 


deqree of 


frequency to examine patients that Mr. Juron has as h 


clients 


’ 


A 


is that right? 


Not for the past several years hut f 


have seen a number of his people. 


Q 


you have had occasion the lart 


time 


in court, doctor, to testify in a case Mr. Juron had, 


that was 


and testified for Mr. Juron in the Hacerman case, is 


correct 


Q 


= 


A 


A 


Q 


Mr. Lewis' case? 


And the time before that yov also 


Correct. 

Those are two that I can reca]} 
There were a number of others, 
There may be. 


This is not the first time wo 


a courtroom with Mr. Juron calling you as a 


through 


A 


Q 


A 


There have not. 


Ms 


were 


Cama 


Ww } tone 


l,°¢ 
a. 


and 


in 


that. 


in 


There have been many occasions going back 


the years. 


Going bick through many vears, 
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assume 


c 
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Oo 


we were 


, 


“here not? 


yer. 


You are not suggesting to this 3 


--— withdrawn. 


Mr. Batchkowsky at the time of the ac ident 


wag employed as a freight brakeman. Yeu 2re aware oO 


wae 


on 


that? 


p Yes, Sir. 


1nd wuNnecnrunlina 


5 Q And that his job was counting 


from ane climbing ladders? 


i) switches cargo, hanging 


Yes, sir. 


A 


1] Q After your initial 


12 you certify him as being able to 


13 a brakeman? 

14 A yes. He asked me to ¢o so and I did. 

15 .@) And as far as you were concerned there was 
16 no medical reason why he couldn't resume the tasks of a 
7 brakeman as I have just explained? 

18 A No, I sent him back to try it, and that's 
19 exactly what he did. 

20 19) Mr. Ratehkowsky has told us that he has 


worked as a hrakeman or @ car marker 3incr returnina 


work he did up unt1 


to work and that was primarily the 


of a car marker? 


97 ‘ ; 
cad .972. Are you acquainted with the wor 
24 
A Iam not. 
or 
aa) . . : 
Q Based vpon your examination of Mr. Ratchkowsk' 
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is he presently totally unemployable? 
A No. 
Q And would that be true of 1972 -s 
the present? 
A Well, it depends what you mean by totally 


unemployable. Aman can answer a telephone, thers arr 


’ 


a] 


sedentary occupaiions that theoretically least he cold 
do. A part-time basis. Totally disab’ed to mo means 
either wheelchair or bed confined so it's a narrow 

area. 


. Batchkowsky told us the 


marker is to go out and with a chalk chai nucbe 


sides of railroad cars standing in the yard, which 


takes froma slip. Is Mr. Batchkowsky able to perform 
of work? 
Just writing numbers on the side of a car, 

IT believe he could do that. 

Q Mr. Batckhiowsky has also told us that thera 
are various other jobs that brakemen have, to wit, he can 
he a flaqman on a train, and his duties as a flagman on a 
train is that when the c ose stops he gets out of the 
cahboorr, walks back babind the end car, and nrote fs the move. 
Inotherwords, he flags any trains that might be ceminad on 


the same track. s he aisle to do that tync of work: 
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A Is he able to wave a flaq? J quess he is 
at this point. 

Q He also told us that the brakeman, one of 
the duties brakemen also do, is to oull pins for cer 


riders. In other words, he will qet between two cars s hich 


they want to separate to go down an incline and he pulis 


4 lever or a pin. Is he able to do that xin? of work? 
A T Joubt that. Tt would mean tnaxt ho woul j 


be able to look down and up and to left and right, =nd 
he might have to use considerable force with his hands 


I think that would be something that he couldn't safely do. 


2) 


would Mr. EBatchkowsky be able to performer the 
ies of a passenger conductor in passenger services oT 
a passencer brakeman in passenger services? 

A I doubt it. I don't think fe can stand for 
long enouch pericds of time, and the solting of a train 
in my opinion he would find very, very uncnifortable. 

Q Could Mr. Ratchkowsky perform the Jnties of 
A messenger carrying a handfu 

A Perhanos. 

Q From one point to another point? 

A Yes. 

Q Mr. Batchkowsky in this accident didn't have 


any fractures, did he? 


SOUTHERN OISTRICT COURT REPORTERS ,.§ ount ‘ 


» vy 


\. 237 
Burton-cross 
Q There was a big question as fer as hi 
concerned. Clinically I thought he ¢id have 
fractured ribs but I was not able to nrove } 

Q You were not able to demonstrat? that 
“x-ray of the ribs themselves? 

A He has a barrel chest bee's Gi ff£icuit st 
times to show each rib. Clinically he had fractured ribs 
but on x-ray I have not been able to prove 

MR. HERBERT: Thank you, coctor. 
CROSS EXAMINATION 
BY MR. GAUS: 

Q You have your notes there, doctor, 

A I do. 

Q Doctor, you have brought some x-rays to 
Court with you and marked plaintiff's Exhibit 
identification -- at least the envelone is so marked -- and 
I note that there are three x-rays in the fo'der? 

PLN 

QO Am I fair te assume those nre not the 
c omplete set of x-rays you had taken of Mr. Ratchkowsky? 

A sir. The original x-rays ace-rding 
to my office were sent to the consultant, Mr. Ilerbert's 
consultant, at hic request, back in 1969. ‘And they have 


not been returned. 


SOUTHERN DISTKICT COURT REPORTERS U.S. COURTHOUSE 


4 
4 


6 


i 


9 


‘ 370 


MDra 37 Burton-cross 

Q They have heen sent in ]1°F9° 

A Correct. 

They were requested nf mu officer hy Dr.Ralens- 

weia in 1969, and they were made av ilable tc him. 

QO You are referring to the ones that you £onk 
on November 20th of 1968 , take st, 453° tnaet corres 

Vs Mhenever hey ar 77 c ‘un en ae) 
x-ray cnvelonve. we don’t have it in the a 

Q was thatonly on one occasion hat you had taken 


“x-rays of the pleintiff other than the ones you hawe 


hrovaht to Court? 


r No. ir. Y had wer ‘ 1+ ¢ ayn TJanwary i Bere 
1959 and x-rays on November 20: 1946R cr -lbnra wore tye 
a ae “x-rays oO vember 20 * 
, ; ; Nee Le Pa 
x-ray examinations, neither one of which I have. ave 


allhis other records. 


9 Which of the x-rays, if you can tell as, wera 
sent,accordinsg to your office, to Dr. Ralensweig? 
A The entire x-ray folccr, both sets of 
examinations. 
Q What date was that in 1969? 
A I qot Dr. Balensweia'’s letter, cay was 


sent to me, and his letter was -- — can aive you the evact 


date << in March 1969, March 19, 1969, in which he remuested 


"Tt would appreciate ra2viewing x-rays of Dr Rurton,” and 
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after receiving that underlined the x-rays were sent to 

him. When he got them or when he read them I don'« know. 
Q Can you give us the date you sent them? 


As soon as we received this. 


SO sometime in late March of 1969 -- 


Either March or April. TI don't have the exact 


1) All right. Now, you mentioned two sets of 
x-rays in addition to these. One of them of course would 
have Seen taken before that date. What was the other date 
of the x-rays? 

A The date of the x-rays was November 29, 1968, 
and the second x-rays were taken January 13, 1969. And 
then the films were sent to Dr. Balensweiq either in 
late March or early April. I don't have that date here. 

Q So that between the times of Canuary 13th 
of 1969, and January 20th of 1975, which is only a matter 


of days ago, between January of 1969 and January of 1975 


no X-rays were taken by you of this plaintiff, is that 


correct? 
A Correct. 
Q There were complaints by the plaintiff during 


this entire period of his neck and shoulders, i take <¢; 
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2 from what you have told us. Is that correct 

3 A That's right. 

4 ‘@) As an orthopedist interested in the oroaress 
5) of this patient would it not be ivieable to have 4 

6 series of continuing x-rays from which you could comnare 


whatever proaress was going on? 


A That's a matter of judqment, sir. If T find 
9 that I feel x-rays are necessary I take them. If I don't 
10 think that they will contribute materially, I don't prefer 
11 td x-ray casually. 
" Q you testified here, Dr. Burton, that t 


HLiAINntLef eome €¥on VvoV initially wy th hal orteoirthritice 


condition which you determined throrq. those initial x-rays, 
5 . . - 
I I believe you said, right? 
16 * — 
f . 
a 
= Q And you told us that over the years down 9 
18 


the last visit here in January of 1975, a ecunle of days 


aqo, you drew conclusions or prognoses that the plaintiff 


“ had progressed through some loss of gripping power and some | 
| 

a limitation of motion to the neck and shoulders, and things 

- of “hat sort, is that correct? 

7 A Correct. 

* '@) During that period of time you told Mr.Juron 

25 


in answer to his ques*ion that the accident on the railroad 
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was the competent producing cause of the conditions 


that you have described. Is that right? 


A Yes, sir. 

Q But you have answered that question based 
upon what information you had up to the point the question 
was put to you, right? 

A (No response.) 

.@) I mean obviously you based your answer upon 
your information. 

Not only on my information but on my findinas. 

Q And your findings. But until Mr. Herbert 
informed you of a second accident your information had not 
included that fact, is that correct? 

A Mr. Herbert gave me some rather limited 
information as to the second accident. 

2) And that was the first you had that information, 
I understand it, because Mr. Batchkowsky did not tell you 
that he was involved in an accident in 1970. 

That's correct. 

Q ALi. tight: Me; Batchkowsky's second 
for your information, according to what he has told US 
here, was such that there was a violent collision of buses 
to such an extent that the bus he was in struck the bus 


ahead of it propelling it forward, and alse propelling him 
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when put to you by Mr.Herbert 
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‘ 
inside that bus ovt of his seat with Re mouth coming nen 
=} f is seat, 
violent contact with a rail in front of him to sucn an 
extent his teeth were knocked out, and 4h fall to the floor, 
nd he suffered injuries to a arr and wr n > 


other injuries involved in the mouth or head from comin 


into contact with the rail. 


Y msc ell 


-o an osteoarthritic condition the cther eccident cn 


could have aaqgravated a 


pre-existing osteoarthritic condition 


bpecause Gaus hes aqiven metal v 7 Franta 


The teeth involvea 


here, firstly, were false teeth 


my recollection is that there was no inwnrics to Fis 


head: there were injuries to his mouth when che false 


broke and cut the inside of his 


moutn 


head when 


injuries 


result of the bus accident 


MR. GAUS: May I answer that 


THE COUR 


Please. 


Thats my memory, Mr. Gaus 


MR. JURON: 


R. GAUS. My memory Ine nm”? include tert Imony 
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of false teeth insofar as that time is concerned. 
concede I think there is some mention of false teeth 
the plaintiff. tiowever -- 

THE COURT: Accordine to my notes what 
out were his dentures and not his natural teeth, and 
were broken. 

helabor that. 
COURT: They were broken either in the 

immact or from falling to the floor. 

MR. GAUS: We'll remove that and correct our 
quextion, doctor -- 

R. JURON: I don't helieve there were any 
injuries to his head excent for the cuts in the inside of 
his mouth. That is my memory and I am subject to being 
corrected on that also. 

COURT: I don't recall any other injuries 

to his head other than the mouth. 

MR. JURON: That is ry recellection. 

MR. GAUS: I will confine it to that. 

Doctor, -- 

TIL. COURT: However, tn be comnicte, 
understand that the impact was quite severe in that the bus 
ahead which had been standing was knocked for 15 feet; 


according to my recollection. 
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MP... JURON: It was. 
Q Dector, one hears a term whinolash auite 
frequently in negligence and personal injury acticns. You 
as an orthopedist would be cognizant snd aware of the 


implications of whiplashes, and so on, wouldn't you? 


A Tt’s a term that we no lonacer une. 
@) Tt understand it's growinc into dirvse, and 


. 


there may be other terms the medical prof7ssion has 
accepted but I will withdraw the term as such. 

MR. JURON: I am quite certain Mr. Gaus would 
Like to pursue some academic medical discussion with the 
Jontor, but T don’t think thrre fe anv cuctd claim here or 
in the other cas2, and unless this point of aestionine 
has some relationship either te this acciaent or the prior 
unfortunate bus accident I jon't think the questioning is 
germane. 

mR. GAUS: With all due respect to covunczel, 
if your Honor pleas, I think ther7 has been a speecn made 
hy counsel and I con't think it's ywnpropriake at this time, 

THE COURT: J am going to overrule the 
objection. 


ra) Doctor, Iwill ask you to ort back to hasics. 


I think you gave an ‘nitial diaqnosis of a Cer riczl eprain, 
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even defined the term sprain yet, and I would ask you, 
if you would, to do so. 

A A sprain is a stretching of the ligaments 
that hold the joint in place by moving tho joint threuch 
a range of movement greater than itordinarily would permit. 
If the sprain continues and the force continues tint results 
in a dislocation. f it stops short of that the licaments 
are partially torn and that is the definition of corain. 

12) In this cas2 your initial diagnosis havina 
been cervical sprnrin as I understand vour testimony, what 
vou initially found to he a cervical sprain had aradually 
I think would be the way to describe your cescription of it, 
came in stages from that initial cervical synrain down to 
what you described as his present condition, is that not 
SO? 

rN Correct. 

fa) And this is superimposed upon 
osteoarthritic condition? 

A Correct... 

Now we have thie situstion in addition to 


whatever was involved in the initial accident -- 


incidentally, I don't know if your notes - you cave a 


history that the plaintiff had given you, T don't know if 


our notes or your history discloses whether the plaintiff 
7 ¥ Y I 
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the cervical spine by 


T can tell vou what my notes 
step fur 
I will as j il] take a Look 


but as I understood t } 6 +hat the plaintiff gave 


you as you reported i jas that |} 2 an injury on Novomher 


of 1968 and he described being struck by protruding dnenr 
handles. Then it went on, neck, chest, shovl 
fis 


me just bring it down to a specif 


| + 


you exactly where he door handle struck 
¥YCS. 
And what did he say with respect to that? 
ve said he was first struck in the mid-barc 
Aoor handle which spun him around an? then he 


4 
i 


second hancle on the 


, 


Q Right. Now, where in medic} terminniogy 
mid-hback? 
Petween the shoulder blades. 
you call it that or do you ‘ave 
ac the spinal column is concerned? 
It would be the dorsal spine. 


And aorsal spine 


column than the cervical 


a 2S 
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2 A It's the next one down the line. It's also 
3 the area of the spine that the ribs are attached to. 
4 Q What I am really leading ur to is that he 
5 was not struck in the cervical spine according to what 
6 you tell us or what he told you. 
7 A He was struck below and above. 
8 Q Very good. 
9 Now, mention was mide of pain in the rib cage, 
10 and you suspected possible fracture but were unrbin to 
1] confirm it, is that right? 
12 A Yes, sir. There was 2 two-inch hy two-inch 
13 area of black and blue discoloration over the 7th, 8th Ss 
14 and %th ribs, and it was at that area that he complained Dh 
15 of pain and it wes at that area that I thought he hada 
16 rib fracture. 
W7 Q That black and blue area is in the nature of 
18 a bruise that would he obvious to you as a nodical man? 
19 A Yes.sir. 
20 Q Insofar as the fracture is concerned I 
21 understand that your x-rays were unreliable insofar as 
22 ; ; : < 
proof either of confirming or rejecting a fracture in 
23 


that area? 


7 A I wouldn't say unreliable, but T have -- 


It's Or choice of words on my part. T mean 
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19 
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it couldn't, x-rzys col confirm? 
A Indefinite I think wovl? be a brtter term. 
@) Rid right, fT will say that. 
In that connection, doctor, 1 ula he a 


fact that your treatment wouldn't have materially 
changed if you had confirmed the fracture or noe 
PN Actually, I treated him as 1f he ha 
rib fracture. 
Q Right. Okav. 
So “hat whether or nnt he did is problematical, 


you can't confirr it, but you wouldn't have Cone anything 


other than what you did enyway, is that riqht? 
A t-t is basically quite truc. 
9) All right. And now if we may take a moment 


with the arthritis, I understand your testimeny to bo 


that people in their 50's normally develone a=thritis, 


is that correct? 


A People in their 30's. 

Q Thon people in their 50's even more so, fF 
wOULA take it - is that riacht? 

nN Well, as longa as one lives these things 
keen happenina. 

Q When does one first start to develon arthritis 


aN on the first day of life 


$99 ¢ 
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So that we have a very optimistic thing to 
forward to. 


The more you get the longer you 


At any rate, certain treatment is given to 
patients in the nature of injections, and I 
think you have already referred to the injections you 
gave to the plaintiff here, didn't you? 

A Yes. 

@) One of which of course is cortisone, 
think you said you gave him injections of cortisone. 

A yes. 

0 Do you know how much by way of treatment hy 
that medication you gave him? 

A I believe I testified as to the dates and 
times I gave itto him. Periodically durina the course 
of treatment. 

oO Richt. In other words, what I want to ask 


you, you did testify, and you mentioned the injectians, ond 


T don't propose toe go back throuch a renetition nf eack 
t J , 


of your visits, but there were some visits where you referrdd 


to injections without identity and at other times you 
referred to the injections as cortisone. Am I fair to 


conclude that when Mr. Batchkowsky came to you with his 
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complaint of pain in the neck and shoulders 
, 


an injection was given and the injection wa 


is that a fair conclusion? 


Q right 3 ir. Batchkowsky was i 


sense really being treated with the medical treatment 


the arthritis? 


Right. 
Now, 


lid not include, 


; 
include any in 1973, 

A 

eoncentrated crous 
following the accident in 1963, and then into 
1969, but he had returned to work acyiae sometime 
in 19659, I believe it was in May, 
Yes, sir. 

Q Incidentally, at your advice, also, 

understand it, Mr. Batchkowsky in March 9 19469 ohtained 


a collar? 


Aaayjyoce that yo 


A ©6291 
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employed or advised for the relief cf whatever discomfort 
occurred in the cervical spine area and adjacent areas? 
A 
o At some point you also had a‘vised or 
suacested traction, but this was something that was carried 
under his own application. YX take it that 
his home and apoly it, you advised him 
the office as to how to use it. 
We instructed him in the method of apolyine 
the traction at home. 
a) In point of fact, you know te what extent 
the cervical collar was used? 
He were it incessantly. In fact it qot 


to the point where I had to i to take, Lt off for 


sleering and fr bathing and 


Q Of covrse, you would have the cpportunity to 

it sinee he wovld I assume wear it into your office, 

that right? 

Correct. I kept padding it because it was 

worn so much that it cracked, and I have a notation that 
Y had to repair the collar and add special vadding because 

it was irritating his neck. 

oO Ro you have any notes relative to 1970 visits 


following May of 1970 with respect to the cervical enllar? 
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Q 
A Well, 
to use his collar 
good day leave it off, a 
same with the traction. 
Insofar a: 
your only knowledce of 
knowledae, 
he used that. 
was given 
approximately 


a half hour in the evening wit 


4 


ion added if his vain was particularly 


Tri COURT: Would excessive wearing 
collar cause a person's 


rovement? 


THE WITNESS: It's hard + vy, your "onor, 
but a patient develones a tremendce ss depencence on the 
collar, and they are actually afraid to move the 

you take it off, so it's possible to 

developed in this gentleman, I miqht 


MR. GAUS: do t know 


the que: t 
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THE COURT: Just one more cucstion T wanted 


I think I understand your Honor's 


question, 


Go aherax, if you want to folow 


In the fol 4 “o his Honor's avestion about 


either as to the dependence, SAY is there a term 
known as atrophy? 
A 
.@) Are we talking i some dearee at leact of 
atrophy in the excessive use of the collar or Jenenennce 
on the 
Wel, atrophy around the 
impossible to measure because it's 
that one can measure casily. 
Q I understand, but generally sv:aking ~- 
You mean wasting of murcies. 
Q ‘ In other words, maybe we are talkina 
of a term that we haven't yet defined, co maybe if you 
would would you define atronhy? 


A Atrophy merely means - reduction in the sige 


of a part because of cither lack of use or lack of proper 


nerve supply. Ft gets smaller because it hacn't been aettina 
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‘ 2 either the proper use or sufficient use. 

3 Q Exactly. In other words, if Tt stopped using 
4 my right arm the muscles in that riaht arm would eventually 
3) atrophy? 
9 Pr Correct. 
7 QO T understand your answer that insofar as 
- the neck is concerned there is some difficulty in 
9 measurements to determine the deqree. T take it it woenld 
10 be the degree of atrophy that you would be taking the 
11 measurements for? 
12 A Yes, that‘s correct. 
13 Q So that in line with his Honor's question about 
" the use of a collar and the continued and steady use of a 
15 


collar, are we not talking about something that would lead 
to in some way or another, and we don’t know the degree 
because you can't measure it, but we are ta king ahout 
atrophy, are we not? 

A You are. As far as the neck itself is 
concerned, it's a term that I don't find particularly 
useful. 

THE COURT: TI was not talking about atrophy. 
I was talking about restriction of movement due to 
immobilization of joints. 

THE WITNIrSS: Ts that a question, your Honor? 
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THE COURT: That is what I was talkina about. 
Did ycu so understand my question? 

THE WITNESS: 

in the 
wrong direction. Let me follow that then with vovr Honor's 
permission, if I may. 

I may have been assumina, doctor, *het 
restriction of motion might be a part and narcel of atrophy, 
and if I am using the wrong term I would like to continve 
so that we are encompassing what's other than was 
referring to, and basically I don't think there 

larae difference in 
whether we call it atrophy or whatever else, the 


restrictionof motion of the neck, is that affected by the 


continued use and prolonged use of a collar which immobilizes 


muscles? 

What you say in fact dors not rctualiy 
work out. A man can wear a collar for an extended nerind 
of time. The collar isn't rigid imsohilization because 
if there is motion in the neck in chewing, in anting, the 
neck does have to give, dees have to have some motion. 
can't possible immobilize the neck rigidly without 
immobilizing the head at the same tir so any restrictions 


of movement that you find after removal of the eollar arn no 
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Jue to the collar itself or to the prolenaed ise 
collar but are due to the kasic restrictions built 
neck motion itself. 
18) ay with <¢ cervical sprain, yo. 
about some spasm your ‘*2stimony. 


A 


Q 


Q Did you see spasm when you 


Batchkowski? 


Q 


: 


a knotting of 1e muscle? 


That is a protective state of the muscle to 


prevent movement. 
Would yo ro». that's a contract f the 
Wou you aq that 2 contr LOMW' OF Ei 


nnt? 


your conclusion about it beine voluntary 
in one, I take it, that you as a physician with extended 
experience is able to conclude insofar as voluntary or 
involuntary is concerned, is that 


res possible to create muscle spasm 
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voluntarily. can contract a muscle voluntarily, but IT 


3 can't keen ‘t upmore than a matter of just a few seconds. 
4 An involuntary spasm of a muscle can be there for life. 

i 5 It can stay 24 hours a day, be there for life. 
6 Q Right. But contraction can de voluntary or 
7 involuntary, as you say. 
8 A There are certain muscles that are under 
9 your control and certain muscles that are not under your 
10 control. You can't tighten your trapezius muscla 
1] voluntarily. It's a yroup reaction and it's very difficult 
12 to do as a single muscle. The muscles of the hands and 
13 eNoulders can be contracted in@ividually. The muscles 
14 of your back cannot. Muscles of your neck cannot. 


15 Q Is it your testimony that the trapezius 
16 muscle cannot be contracted voluntarily? 
7 A It can be contracted, but not in the way 
18 that one finds in a neck sprain. The trape71ius muscle 
19 actually con..sts of three separate divisions, and I 
20 can tighten one givision without tightenina the other 
21 voluntarily, but in a spasm of a trapezi1s muscle the 
“ 2 whole muscle is like a rock. I can't, me personally, 
2s I can't do it. Maybe there are some people that can but 


zt ean’ t. 


- Q How about a gentleman '"' > has been working 
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for some 18 years 


but take the lower 
in which the shoulders 
pulling his weicht on 


work that involves the use 


QO 


wac only a particr 


observed on that oecasion I wuld he 


-rAYyOWwhHyY 
yt 


us muscle? 
> . . . 
It extended into the mus: -hat control 
CONSLS“ind of soinn 
muscle on each side. 
So the sprain was net 7 *Anfine 
the aroun of the trapezius } las shout 


talked? 


Correct. 
You answered that a 


he made where only one 
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was involved, but we have now aareed 
not the case, is that so? 
I have aqreed the muscles in this aqentleman, 
namely, the paraspinal muscles, were also spastic, and I 
can't contract those voluntarily no way. 
Q May we go for a moment to the word spurring. 
disclosed in the x-rays we havo 


here, Plaintiff's Exhibit 24 for identificati. 


Q Of course, we don't have the other x-rays 
a comparison cannot be made either hetween least week, 
January 20, 1975, and the date of the second accident, 
May 24, |} and the date of the first accident about 
which we are here in Court, November 8, 1968. 


A I agree. 


Q At any rate, 


would be difficult for you to point out on there x-riys 


to the jury, the x-rays that you have here, that snurring? 
The spurring I could show, bit 
superimposition is concerned that takes «hout 300 watt 
bulb. If you have got one I will show 3 Hut Sets 
very difficult to see except by extremely bricht liaht. 
Q Let's eliminate the surerimposting and take 
the separi ; rs I am not incorrect, you 
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side views and one front view "t you? 
, A You are correct 
, Q Can vou show the spurring on the x-rays 
that you lo nave there, apart from the Wwnerimnys na. 
9 ‘ 
(pause.) 
‘ 2 This the eervical enine sean from tha 
Q 
S , ’ 7 - " . ve “ 
Tron, this heing tne sku L1 up 3ONn 1° P ans c ve 
} 
rib caae and the collar bones down at tt so&ton. Tyer 
{ a 
rea roots of the lungs. These are the npones of tho 
“aryvical Spins ith + we lAYV tanrhnicnues P r>th ala! 
" emoaved and the } oe ¥ont in monk san + + the »- 
Wy }ury ed ryt and you > + 4a whol: n oo bheariiah 
14 . 
very ni rally, 
“= 
On the left 5 i je in tween tke trartabrao 
Mme can now see spurs Mhese are little hens of bonc 
that ordinarily are not presente, sa they ndient , Tike 
barnicles on a ship, they indicate the that the 
10 
joint surfaces are not absolutely concruant, they aon'* 
" 
: £ 3.4 de moe ct hy AS mt Ve . Hhaey I4:9A 7 - 1 —s r 
ore 10rT y , ly, rnd hey c 
: hoolke nd rips + 4 »¢ nave norm 17 strain + ern Wa) s 
These sharp points at 2ac! ? Yaya] 
1re bone spurs They can be seen as hooks coming ovt on 
4 
each side, and tney join one another very much Lice clanpin 
hands. These are ca'tled kissing octeospines or i sind spu 


"MDpa 61 


because they occur opposite one another 


point and an action point, and he's get 


on both sides at the lower level, C-6-7 
way up. 
her side he hes som 


he le 


the nerve has less room 


thereby as the spur 


to come out throucn t! - ADEN? 


a question 
Relative to 
werves i T - Would 
talkinae about in the hands and arms, 
nerve supply 
remities comes f 7-5 3 and 
comes f ie Sth, Sth and 7th eal vertebrae 
-he thoracic o lorsal 
talking about lat sends the nerve supnlires 
shoulders ) very much 1ike 


soar 7 


Mmrirton 
} . @) 


what would 


fF aonsteoarthrit is 


very substan 
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Or average for a man of B- Batchkowski's ace? 

THE WITNESS: At that time they were sbout 
the same. I felt there was nothing unusual. 
my progdnosis at that time was as favora5l 
because the degree of osteoarthritis appea 
siqnificantly equal to that I would normal! 
This indicates the reason why he 
because he has these sours at each 


block rotation. They are impediments to r 


this adequately expl2i 


-he auestion his 'fonor has put to you, tl 


commencing with birth, and then it nrogresses 


down to whatever point the individual may be of aan 


time, that of course is a degenerative process, 


4 medical man view it as degenerative 


Well, there is only 

At any rate, are w saying th: that 

way osteoarthritis develores and normally proaresses? 
Well, you can't really call it normally 
We call it abnormally progrecsive,. Rut 


an acceleration of the leqeneratrive orocess. 
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Q Do you subscribe to the theory trax 


3 ostenarthritis comes from trauma? 


1 A From strains and stresses to the ics, one 
o- > 4 ah onal he 7" sa iit abe) tn the awe = - | etresser in 
6 ordinary lLivinag,an accident, injury or hlow, same nrocers 
4 , __ - y . > 
7 which accelerates it. The strain ana stress £ ordinary 
5 Living without auestion s a toll on your joints ani my 
} Joints. 
J 
Ta) nr cr settee not tha real: n= ee. seam SS 
1] rn, T Yidan't say that. YT e@ensve 3 “arn Arcelerste 
ae ‘ - - 
12 “> thr Ieceneration if you add a goc Farce, tn thr 
‘ ‘ 
it (a) what you mean -- Yc aA mearic min qd «OT 
a } : P t 
1e ; : 
) think vou have already used the term, aagravacion ese what 
a you use }? 
A Se-yally nqqravation te tee tr word 
‘ i Ve ag vati . 
The praver word chould be activita*tion In other words, 
19 a © ¢ k OT Nn c stahe Tale nad ware rim 1 
) “ke a doorman epvpina dog an 7) i Ps 
{ 
Zt oO A1) ~iaht rT nave LVkerr - 0g orn 
in| ; oJ 7 ' 
at - mt ‘ m4 : o ba ve Ae ’ - +} ° \- 
yi is a cia vi lowina . Ratchkowchy 
9 
it nock from the side, and harea's some spurring which ean be 
y 
ti seen from the both sides, The other spurs we saw are 
14 
= ~ rer 7 wn on th “j4An hore hecauce they sty me cut th.s 
> way. The nerves come out throuch *he area the hack. 
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“)n 
sourring chat you have told 


I understand it 


normal activities, 


the ostec 


:t,yousaid I think accelerate 


that correct? 


mec 


Are you heinct 


merr COURT : 
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that a car marker is 2 man 
a man who waves a flag. 
it to you that a car 
a freight yard 
moving trains as well as other moving vehi 
2 working man in such a place with moving trains 
moving vehicles > is required to constantly look back and 
forth, front and back, sid side for oncomina vehicles 
oncoming trains, would your opinion that he 
such a job be the same as when Mr. 
is merely tha >F a man who marks a 
I object 
Juestion. It incorporates much more than I think was 
testified to in this case, your Honor. 
THE COURT: I am going to sustain it. 

t it to you this way, in a 
hypothetical question, i I may. Assuming, if you would, 
that a « marker works Ul! freiaht yard where there are 

he's reanired 


tomove his head about to watct! oncomina vehicles and 


other moving vehicles, would you say that »& natchkowsky 


at the present time could hold such 


I believe he wouldn't } , ya that sort 
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suaqest to 


flaqman, to watch for oncomine 


MR. HERBERT: f bject 


i | - 
Laqman 


COURT: Susta 


Q am sucgesting 


required, if you would take this, 


Wes fion, your Monor 
rHe COURT: 
woul 1 sunadest y TOU 


WWties 


b 


yoar + hus 
own 


where 
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hey go genera 


the 


marr 
INS 


irther 


kowsky that you have your 


only one 


DO you |! ave any 


? 
jiqor 
LeacC?! 


rorne.« 
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EXAMINATION nv 


THE COURT: 
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te 0 ow 
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are not in Court, but the subpoena was served on Dr. Ralens- 
weig's office after I had the conversation with Dr. Burton. 


THE COURT: All right. If Dr. Ralensweia 


has them presumably he will bring ther. 


QO Doctor, at any rate, regardless of where “he 
other xverays ere, a8 of Tanuarv Oth wien wou ton thoee 
most reeent x-rays, I take it that you took these in antici- 


pation of coming to Court, is that not a fact? 


A Yes, Sir. 
Q And you anticipated giving some prognosis, 
and telling the Court ar? jury the relative procression 
of whatever had ocevrred from the time the eceident Town 
9 the present, is that not a fact? 
MR. JURON: If your Honor please, I think 
this is improper recross. I don't believe that my 
redirect encompassed the items that Mr. Gaus if AO cettina 
nto. 
THE COURT: to will. permit it. 
MR. JURON: Thanr you, sir. 
THE WITNESS ¢ Yes, sir, this is what Tf nave 
been doing all along. I have heen rendering a procrosis 
in 1969, modifying it in 1970, changing if a: the 
mnatient's condition chanaed all alona. 
Q Right. Rut we are left without one very vital 
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A 


Well, I 
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to Dr. Burton when he 
original prognosis, s 
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other x-r 
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don't know 


ich 


ON: 
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eQ 


ic 


Oo draw 


not? 


Objection, 


his 


Ownen Mr. 


MD MATYC . 
. GAUS: 
a tratuitous statement 


THE COU 
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rat you took the wer 
1 « that correct? 


A part 


Jiagnosis, was it not 
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rays, are we not? 
how vital -- 
the comparison abou 
your Honor. I 
e known and wore avnri 
Original @iagnosis on 
Gaus says we I assur 
T am aninag +n nh i « m+ 
nsel, 
1 instruct the jury t 
2ephrase your questi 
e anctor, as you 
rvical syvrain to ann 
nee of lim} ution a 
Ss, and I assume initi 
aA certain purpose in 


hat purpose, 


For tha 


r 


Urn 


t+ which 


Oo 1gnore 


on. 


have 
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mind, 
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@) You have taken the latest x-rays here, 


January 20th, for what purpose? 


A The purpose was to compare them with my 


when T had my original x-rays in my hands. TY can then use 


that report as my sum total of the knowledae of the 


information qained from those films. So thir is rot jus’ 
a question of commaring apples with orances. <¢ am 
commaring it with the firdings made by me in great detail 


9 aoyld you say that ur not Ee be OF 
qreater value than the x-rays themselves? 

A No, sir, but I am saying that -- 

O Right, you don't -- 

A Iwould interpret my x-rays, Cictate my 
findings with my films in my hand so this i: an extens»on 
of my memory. 

@) Rut you would agree that the bast evirenc 


of snurring and the conditions about whicdr yeu snoke wore 

he x-rays themselves? 
A IT covldn't agree with you more 
QO Right. | 
A But nonetheless this is the only substitute 


c + 
A 2600 
Burton-recross 


to me at this time and 


You say it's the only 


9N+h +> 


i not make a call on January 


correct. Yowevor, 
Joctor, you 

e had the opportuni 

have had my record 


‘D ~ATITO 
MR. GAUS: 


es no further 
x-ray notes. think there 
COURT: All 
There are some t 


but you ave used the 


testimony. Does the word spurri 


The spurring 


MR. GAUS: TI have no naeet ions: 
THE COURT: Thank 
(Witness excused.) 


THE COUFT: We take our noon recess now, 
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2:00. 
GAUS: Before the jury goes out, may 


I ask one more question s} I assume the doctor will 


gone after lunch? 


synonomous with spurring 


Noe .Ss7% 


Was there an osteoarthritic condition 


disclosed by those original x-ra es shown by that report? 


THE COURT: He has already said that. 


am talk3 


ion't know 


MR. GAUS: All ri 


excused.) 


THE COURT: I take 1 of plaintiff 


MR. JURON: With the exce: 
payroll information that I will stipulate * 
possibly thi: Ffternoon, your Honor. 

THE COURT: All right. 


As well as 
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ykKness in my riaht wrie! nA 
*k car markina johs. TI am unable 


as a or brakeman due to this 

-andition in my right hand, arm, an} rj : 

>? asks: "AS a res 11+ at + ¢ 300) Inn* 7 
have your duties had to be lightened?” 

nswers vel i. 

tnt rroaatc mimhder 190 r > le — ae 
A, the nature and degree of reduction un stLes 

\nswer: "“T work as a car marker.” 

THE COURT: what's the date of those 
imawers? 

Mr. ERT - The answors wer rorz7® rad AN 
yecember 15 1970. 

Iam sorry, that is the rffiday oF 
mailina. 

On the 28th day anf A “il. 19077) 

TInt 2»yroaatory 1 »} ask © tv.9 74 omuet Inse any 
PArninaos in the Tiycure Ac result of &#his Velen jen=?" 

Answer: "Yes." 

THE COURT: what does this accident refer to 
in the last interrogatory? 

MR. HERRERT: This accident refers to the bu: 
rcecircdent your ilonor. 
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It has the same effect as testimony 
In open court. 
MR, ER ERT : Mr Gaus, paac 7 line 
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ee oe w ¥ y 4 


eometimes clearer to have my Law clerk rea e answer 
while you read the questions. | 

MR. IFRRAEPT : I will he movine ram race 

mage, your Honor. I will do it that wa € you would 

Like me to. 

THE COURT: If it's not goine to be oxtensive, 
no. 

MR. GAUS: Since T hatwna 5 “Any wo nan 10 1 + 
tocether, and I will be marking my copy 2ccordinaly. 

THe COURT: If that is agreeable, Mr. iMerhert 

MR. HI : That 2 *#isfactory. 

"hase jere cestion:s +h - | 1 né 
Mr. n January of this yeer. 

THE COURT: I might tell the jury that 
this is an out of court Geposition -- that 1s, 7" “A 
testimony session at which the witness, in this cas 
Mr. Batchkowsky, 1S sworn just as he wou)? ! sworn in 
court, he is asked questions by counsel, an? he answered 
and a court reporter takes down the cuesticns and answers, 
ind then after the deposition testimony has heen 
transcribed, it's then signed by the Ltness. 
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avamine 
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MDpa 116 Balensweig-direct 


may have been in connection with a parti 


Yes, I have. 


examine Mr. Batchkowsky back in 


history of having 
the 
heuser-Busch plant when he was switchina cars? 
t know where it 


an accident. 


did he tell you with resns 


that he was standing alonas 
jirecting its movements, and as he faced 
opened and one handle hi 1im in his back, 
spun him % und ad anothe 2 c 1t him over his richt 
forehead 


-reafter 


eee ee 
kowsky? 


include 
examination include? 
Head, neck, chest, arms and trunk. 


Without going into the specifics of 
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Murray Burton? 
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io-clavicular 


should 
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aa 


\Y\2 b he A Nalancwela 1LY + "¥r) 


ucn Force cnat rf Cru 11S moutna iC 1! ’ ) 2 L rnc 
yf ir ahead -- of the seat ahead and he fell from 
ba \osition to the floor of the car. What relationsh : 
f ny, wo 17 that tyne ¢ rceiden> sa ae P r. PRE Ch ot uy! 
resent condition as ye him last? 

aN It could have a definite relationship. Tht 

, aT what! lled ‘ lash ere a aay 
£. Be . x ’ . 7 : . &hey -~ " ‘ ? mek . 
, ‘ , dat i ’ 
is problem keeping him fr workine at i ormer b 
z ee | his ne 1t could fected hin r.qdvor ely. I 
vO rid h we + cpr yme medi ~a 1 rocords +r 1A rm, ‘ 
‘ i, 
muestions to counsel for the other narties. 
you, Doctor. 
c YAMINATION A 
Y MR, TURON: 
- = 7 

Q Doctor, ey ‘aus eo. t YN my he 
forw 1 and strike this ¢ yhle withnu yar namyn J rFhrown 
hac ; nuld that he 1 iplash mec "Vem 

rt ELLY 25% 

C Tust Fao i? 

Just forward. 
2) Ana ¢ omethina “7me in cont ++ with ry face, 
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to any part of .is body that 


was 


of November 1968? 


asked him what had happened since 


he stopped, 


for awhile, found that he couldn't 


-opped working 


Q Incidentally, you 


prepare any 


itten report since the accident torrection 


examination last week, did 


An incomplete one, and the 


reason it 


oImplete is because 


I anticipated being called before If 


ould finish it, so held 
When you examined him 


a full 14 months before the accident 


is that currcecct? 
L969. 


March 1969. And 


Mr. Hes per tr believe 


you that he was involved in a bus accident some 14 


later. 
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peripheral 
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Balensweig-cross 
You made certain,I think doctors 
objective findings, is that correct? 
A Yes, sir. 
Q Can you distinguish an objective 
subjective finding? 
A yes, I think. 
Q Would you ¢f for our benefit? 

Surely. 

what's an objective finding? 

An objective finding is something that 
out of the control of the patient, that you observe in 
one way or the other, seeing, feeling, or testing, and 
with some instrument. An objective finding would be an 
x-ray, a reflex change, if the patient is ¢elaxed. 

Q When you examined him in March of 1969, 


which was some four months or a bit more than four months 


after the railroad accident, and 14 mon-hs bofore the bus 


accident, what did you find with respect to objective 


neurological fi 
Nothing. I found some subjective sensory 
changes. 
Q you said, and I am quotine, "Sansation to 
pin prick stated to be absent over the volar sur face 


of the outer four fingers of the right hand and the dorsum 
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of the outer four of the right hand with more 


fingers 


loss the right and little fingers and he has some 


over 


sensation along the fingers. Thumb is 


Sensation 


xtremities equal and active. 


have my objection not 


May I 


That was a 


have 


Do you 


any 


1 lack 


his rioht hand 


Not simulat 


Q Do you have 


exaggerating at that 


WAS 


HER PrP Tr 
was DoLit 


De you have 


untruthful? 


To 


him, no. 


You mean he 
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Balensweio-cros 


I had evidence that it a reliable 
tinding. 
2) 
down the back of his C de Did you have any 


reason to doubt him on that? 


he truthful in your estimation 
respect to that complaint? 
Yes, sir. 


that is a subjective 


Q su also noted on inspection -- 
this is your examination -- that he had a slight tenderness 
on palpation of his forehead. I take it that was 

A It's a subjective complaint, but it seer: 
reliable. 

Q And is is some four or four and a 
months after the accident, is that correct? 


‘Ss, 


Q With respect to his ribs you questione 


whether he had a fracture because you didn't find any 


~allous formation even though some four months had elapsed, 


is that correct? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y CO 7-4$80 


fracturo 


unusual .our months 


lous formation. 


corner ¢ 


before, did 


he had 
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Balensweig-cress 
four and a half months after the blow indi to 
it was a severe blow? 
suggests 
of respondina 

questions I believe you used on two occasions the 
word bursitis. 

A 

Q Jid you at any time 

the word bursitis? 


Calcium deposit. 


the word 


You used it twice testifying. 

Did you at any time put it in your report or 
indicate bursitis in your report? 

I did by saying calcium depos} 

Did you use the word bursitis, 

IT am looking. 

(pause.) 


did not. 


Q You found when you examined him that he 


ostecarthritiec changes, didn't yon? 
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Were you told when you examine 
March of 1969 that for some 17 or 18 
when he first started t 


had no problems with his 


h 1a woarkad 


past history, 


ww 


Was it made known 


brake 


made know: 


said, he told me that he never had 


prior accidents. He didn't tell me how long. 


Was it your determinat 
1969 that as es t of this accident which occurr 
November 


something happened which caused him 


his neck? 


Q And this something which caused him to have 


pains in his neck S 2Ve with 


respect to 


he m rement of hic . 
the movement of his nck, 
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Q And would it be fair to conclude with a 
reasonable degree of medical certainty that except 
accident which occurred on November 8, 
had no problem with his neck? 
not fair to conclude never, but -- 


Oo didn't say never. wouldn't have had 


oroblems 


conclude 


¢ 


(0) fould it rls Fai to assume that for 


reasonable time after 1968,¥ past or for some years 


past his 53rd year which ! was LI rhe time would 


have had no problem with his neck? 


it br fair also to assume that except 


accident of November he would have 
continued to work actively as a freight brakeman without 
any “ifficulties to his neck? 
Would that be fair? 
reasonable, yes, sir. 
you examined him last weck I was in your 
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is that right? 


remember’ 


try to move his neck 


he have 


inqe of movement 


What was the limitation 
_ lanl i r lax 9 —_ 
is looking up an low! soncern 


rticularly limited considering that he ha: 


Older. As you get 


the average 


your opinion that 
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say that he had a 25 degree Loss 


wU Yy \ 


which he other 


and right 


Cc 
} ‘ : 
arthritis previous 


either 


this 


} . + 
11 a little bit increased, when I x-rayed him 


limitations are due to arthritis. 


than 


arthritis 


For his age of 59, yes, he does. In the 


in the mid-line. 


a recognized medical fact, doctor, 


18 ‘ , sie 5 . ‘ ; > a 
ts it not, that injuries to t ieck could accelerate 

19 P ; 
arthritic changes, can accelerate normal art itic 

20 ; RAD ‘ | 
changes is that a fact? 

91 

N EG Can. 


99 

5 an MA ™D NT } \Y y 
MR. JURON: Thank you. 

23 


THE COURT: When you examined him after the 
accident in March 1969, at which time he was about 55 years 
Old, would you say thit the degree of osteoarthritis he had 
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WITNESS: 
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fant Anheuser-Bus 


ication.) 


here 


was your 


aor, 
making, was 
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Q Insofar as the x-rays are concerned, 


think you made reference to them. You have in the report 


Is:«( CO6rre ference 


that you gave to the railroad, I think there 


take the other 


cervical spine. Would you 


of March 19, 1969, of the cervical spine, please. 


Yes. 


You may follow. so you will know what um 


ina, docter With relation to your repor [ tiiink you 


reviews of the x-rays on pase 5 of that 


mke mention of 


é I can read them without the report. 


v 
as 
res 


4 
ct 
wv 
at 
P,) 
- 
> 
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Q Relative to the cervical spine, 


there is more than one x-ray? 


There are three 


M--rays. 


on those x-rays 


Wine 
Yes 


Je 
20 
Q Would you be good enough *o puec taose you 


neider as disclosing that condition on the shadow box 


and point out to his Honor and the jury. 
, 4 


n I will put them -- this is a front view of 


the neck. This film was taken with the patient lying down 


on the x-ray table, a d has to bring his chin tic aN hee 
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ee Lae eee 
hiah shoul rs, ouldn'’t e the lower par E) ee neck, 
vith the patient standing at that time. 
oOtnerwis P EnN1LS spine looks F riy 11} he Oy fy oer 
ve my ey + if r+ no "AN ) + = i 
ack, and some increased density ani sen 
rrrowing indicative of some arthritis. Ee" no* xtr a bg | 
that view. 
T Tact £41lws c , } . | rc 7 P 
ilm. This is the riaht side of the patient, hat's +h 
] t > md he c Lyina ti lte .. The reason T tank ¢ ly + 
left oblique was because the symptor wer ? nina ar? 
laf «he 11 rs Th yore _—o* Te, norra 
w~thritic facet -- a fairly normal rat, 2 ano 
irthritic spur right there. That's in th mner nock. 
You see a narrow joint here, and a ur. your see 
narrow joint there. And a very rrrow joint there } 
f the articular facet joints on the left sid jar 
arthritic, ami the space that the nerve comes out of, 


:ich , eall an inter-vertebral foramin lies reywrooen 
t cet joint and the body of the srtebra oy te ee ae 


there, \rnis 
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it shows 


that 18 


up as i 


cervical or? here, two there, 


hole is slightly narrowed hecause of 


+ 


join 


COURT REPORTERS U.S. COURTHOUSE 


318 


MDpa 143 Balensweig-cross wiih 
which you have just been talking was something which 
occurred within a period of four months time? 

A Yes, I can. 

Q What's your opinion? 

That it takes to develop even a small spur 
at least a year. These were rather diffuse arthritic 
chances. They had been developing for at least five to 
eight years. 

So that what you are saying, doctor, <? 
that these arthritic spurs, and the arthritic condition, 

t least to some extent, had been a develonmental thina -- 
JURON: Objection, your Honor. 
think Mr. Gaus is at this point leading and sugaestive. 

THE COURT: I think so. The witness can 
answer a question that isn't leading if you want to 
rephrase it. 

MR. GAUS: I thought I was permitted te 
lead or cross examination. 

THE COURT: He is not an adverse witness 

respec to -his phase f the case as far as your 
client is conmecrned. 


Q At any rate, doctor, is it your opinion that 


the osteoarthritis pre-existed the accident of November 8, 


4 


1968? 
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It certainly did, yes. 


3 Q With respect to the conditions of sensation 


the hands about which you referred, is that something 


nat has a basis in the nerves or innevrology? 


should evaluate it, it falls in the field of neurology. 


Let's say this: 


10 of your own specialty, an orthonedic surceaon, this 


morning, and we don't have benefit of a neurolodist viould 


le you tell us with respect to the areas, I think vou referred 


to snecifically, C-4, C-5, and in which there was some 


spurring, and above that, closer tn the head, I think 


is what you were really talkina ahout, 


18 .@) The nerves that extend to the fingers, 
% 

19 where do they come from? 
s* 

20 rN The top of the shoulder, the C-4 nerve 

Z . 

21 comes out of C-34 foramin. That 

shoulder and going down to the thumb side comes 

° 


out mainly of C-56, a part of that can come out 


at C-45, and C-56 applies about a third of the ary’ 


Q We have only had testimony vour 
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11 


12 


15 


16 


17 


18 


19 
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w 


early x-rays. Do you have comparable x-rays of the 

most recent visit, and would you take a look at those of 
the cervical spine and analyze for us, if you will, the 
difference, if any? 

A yes. Since I showed the front view first 

in 1969, I will put it up again against the front view 
taken last weex It's not avite comparable because in ‘69 
I took it lying down and in '75 I took it standing up. 

But the degree of arthritis is about the same allowin?z 

for difference in technique. There is a little increase 
in the arthritic spurs in the lower cervical facet joint 
on the left side between '69 and '75 The dearee 9f change 
is not greater than I would anticipate in a period of six 
years. It's localized to the same area he had previously, 
being maximal in the low cervical spine, C-324, 


45. and 56 on the left. 


’ 


QO I would ask you now, doctor, if you would =-- 
A I didn't quite finish. 
Q I beg your pardon. 


A That's all right. 


The lateral view in '69 is to your righ". 


A lateral view last week is to your left. Calcification 
in the ligamentum nuchae about the same size. The spur 
of the lower corner of C-5 is about the same size. There is 


SOUTHERN DISTFEICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY S\JUAR NEW YORK WN © : 


> 


R- 324 
4Dpa 146 Balensweia-cross 
really no change between '69 and '75 
The oblique view which I have reviewed 
morning looks about the same between '69 and 
Thank you, doctor. 
You are welcome. 


7 


Before leaving the shadow box 


1 ask you, doctor, 
brought to Court and if you would be 
your opinion or reading. s Plaintiff's Exhibi 
»lative to the cervical spine. I think there are three 


c 


of the cervical spine. 


id the patient. 


basically identical with the film I took This is another 


lateral view taken on the s ja ith basically no change 


in position. The chin is - the s: level... He just took 


Could you tell from those two 
the plaintiff being x-rayed there was 
whether different posit 
-d by the doctor that took 


the 
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10 


11 


12 


20 


to 
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Q Thank you. 
A The A.P. view was taken 
with the patient lying down here, and this 6 the lett 


cide I presume, because that's where more of ‘the arthritic 
‘-hances are, and it looks the same as my film in 1969 
and 1975. 

T'fs COURT: You refer to 21©£ as an A.?P wa 


You mean a front view? 


THE WITNESS: A front view, yes, Sir. Ln 
this one you can see his chin is way up becuse you cen 
see all the way up tv the top. 

Q Is that different in any way from the oer 
two of Dr... Burton: s'? 

A, Yes. 

@) Does it show a different movement of the 


head insofar as you can analyze it from tho positicn of the 


\ ros, it docs. 

Q Finally, doctor, you have mentioned bursitis. 
Would you describe or define bursitis for us? 

A Bursitis is actually supposed to be an 
inflamation of the bursa any place that Lies next to 
a tendon or a joint. In dealing with this patient I found 

SOUTHERN OISTFICT COURT F SRTERS U.S, COURTHOUSE 


FOLEY St\/UARE WEW YO 2K NY ? At 


ensweig-crnss 
in the supra spinatous tendon of the both 
1 ‘69 and that is the muscle tha 
shoulder blade, the 
shoulde 


a bursiti 


With respect 


you whether or not indeed you ha 


bursitis and I think you said 


ran do without Mr. Gaus' commentar, 


THE COURT: Sustained. 


you use terminolocy 


in substance or substantially was analogou: 


burs} 


in any 
ileposits hurt 
bursitis 
@ a calcium deposit i: Petia iis 


hurt on occasion 
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Balensweig-cross 


talking about the shoulder region? 


when we are talking about this bursitis about 


5 


which you speak 


@) In this particular case we have heard testimony 


1 


the plaintiff concerning pain in 


Ie that consistent with your finding 


the shoulder. 
Burton's fin 
more mi Before hi when I saw him 
enderness OV 
the shoulder and mostof his tenderness was over 
the bi of the top of the shoulder where you don't grt 
pain from a bursitis. 

Qo In your expert opinion, ana based uson your 
experience, do you have opinions concerning the dvratior 
of the bursitis that you found that ‘irst visit? 

A Duration is many months to many years. 
can't aive you a specific lenath of time. I have seen 
calcium deposit hang around for 20 years. My father “-rayed 
a patient and I have seen him 20 years later and there was 
the same calcium deposit. 


Do you hive an opinion as to whether or not 
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yA 


ad 


Balensweigq-cros 


decessed the 
November 


I have an opinion, 


yes, 


A 110on ? 


na what's that 


That the calcium was 


that he might have had 


shoulder from the accident 


injection of cortisone. 


At 
Mk. 


GAUS 
THE COURT: 


JURON: I- have. 


REDIRECT 


EXAMINATION 


Isn't bursitis 


St¥iIctly, yes. 


Did he have an 


When I saw him? 


SEe. 


Yes, 


Aside froma slight 


shoulder, no. 


Q p far as you know, 


inflamation of the bursa? 


Before I saw him? 


Yes. 


SOUTHERN DISTRICT COURT REPORTERS 
FOLEY S''UARE, NEW YORK, N.Y 


accident 


there 


’ 


Thank you very 


an inflamation 


tanderness 


, . 
sf/redirect 
S/i 1 frecr 


eo he | 


ae 


before 


much. 


Any redirect? 


of the 


inflamation of 


of 


ever 


COURTHOUSE 
7.4560 


the 


have 


bursa? 


sweig-redirect 
Not that I know of. 
So when you are talking about 


are not talking about an inflamation of 


king about a calcium deposit. 


+hho lar 


hive a pain in the shoul 


N-rays taken in March of ] 


Can you 
ww in March of 1969 when you 
would have seen if you had taken x-rays 
of Novembe 8, 1968? 
Yes. 
No difference? 
no difference in regard 


im deonsit 


left shoulder. It was a smaller 


shoulder than the right. 


Q Can you say with certainty that if you had 


months before 


taken those x--rays some four and a half 


day before the accident which occurred on November 8, 


1968, that the x-ray: of the neck on November 7, 1968 would 


SOUTHERN OISTHICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY S\1UARE. NEW YORK, N.Y CO 7-450 
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3 tw ‘ 
Balensweiaq-redirect 


the x-rays were when vou 


you say tl 


Will be 60 


1, 7 . ah aa a . ; 
ad normal arthritic chanaes 


arthritis would become more severe in normal 


course 


1y er S l f Imption 
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tro 


9 


13 


14 


proven We s 


sometimes it 


you can't tel 


on an x-ray fi 


Ile may or may 


Q 


plateau 


Q 


1968 and March of 


there could h 


isn'* that cor 


before March of 


ave been some appreciable arthr 


A 328 486 


Ralensweig-redirect 

ee it increase steadily to a } nt and then 
stays ata plateau for year uN years, so 
1 that this man is going to show more changes 
ve years ] r just by seeing arthritis now. 
not. 
You say h ws been at a plateau for the 

ith respect to th arthrit of his neck; 


In respect to his x-rays there's heen 


And you say that he was at a plateau 


ime hefore the x-rays were taken in March 


The degree of a plateau and when the thing 
‘t tell you. I can give you a time snan. 
Can you tell us for how lone he was on a 


been a ye ar? 

Tt could have been months to a few years. 
So it's possible that between November. of 
1949, 


as you say a matter of months, 


tic changes, 


rect? 
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Yot appreciable on 
six months see any change on a 


sthanae in an arthritic spur. 


but they woul 


ifterwards, 


arthrit 


superimpos 


prove tnat it seriously affect 


you get follow-up x-rays? 


In other words, 


That ight. 


one way 


mind 


ICT COURT REPORTERS 
WARE NEW YOR«K wy OY 
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and assuming that he is a fairly 


functioning, 


honest man, would you say that ina 


i 
i 
ue) 
| 
) 
oO 
Oo 


affected his arthritis? 


accident 


Ln] 
+ 
~ 
3 
a) 
(Tt 
Zz 
wy 
- 
> 
=) 


vabout honorable and horcesty, and so on. 


7 +he wre tc haro — Jatormine 
© «=jyury LS ner » Ge 2rm.L 


8 I stronaly object to inserting that into a ques 


I would agree witn Mr. Ga 


JURON: 


before thn jury, but T 


7 - 
always 


histec 


assume that such functional disability can he a rinut 


Jd upon an 


15 to a trauma or accidert that is superimpo: 


underlvina normal arthritic condition 


COURT: 


THE 


refers to such thinas as inability O Work, 


° forth. 
20 doing, the extent to which he is disebled, and so forth. 
21 el . TURON: May I enne Fry theo 7 #34 
“2 then, yor fonor, and put 1 to tne actor that ly 
23 THE COURT: fou. can tr to frame a hypothetical 
2A mestion ya fer able to he test imony in the 4 2. 
25 QO As Mr. Herbert brought out, you have had 


SOUTHERN DISTRICT COURT REPORTERS US. ¢ OUR THOUSE 


NOY 7 as 


FOLEY 3'UARE NEW YORK 4 


val 


palensweiag- 


xperience examining comp! 
correct? 


HERBERT: I object 


have been a 
tifying on behalf of the 


representing c]aims, is that corre 


examine 


had no problem -- assume he had 


turning his 


arduous jyocb of 
J 
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Balensweig-re 


Following this accident he has 


reached 


finally he 


and until 


could no longer do that job, namely, 


witching 


oecurred on Novembe: 


condition wnich 


beyon recross examination, and 


MR. GAUS: join in 


THE t sustain 


COUR™: 
A 


when 


poctor, 


March of 19569, you sugges that 


medical attention? 


been 


under 


ICT COURT REP 


UARE 


5 jTHE AN O'S 


fFOLEY $ wre your 


he 


8 


had iner 


qoing up 


proper hynnthe 


informed 


Virect 


easina 


the point where 


Hag¢ 
+ get} “yay 
Pa CNKOWSKY 


still reanired 


Hhoat 


ALfficulty 


Town 


he 


wou) 


1 


J - el 
ladders 


come 


; problems 
job as a brakeman, 


that correct? 


8) 


uraqeon over 


experiences whe 


a patient was comin 


turned out they dic 


j 
MR. 
proper 


recross 


cross examined the 


S 


HERBERT : 


examination. 


necessary 
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A 


t 


aot 


r 
7 


and resume doing his normal 


and that was your opinion as we 


exnerience 


of so 


me 
have had natient 
g out 

and had 


not a continuous 


donor, this 
The plaintiff ha 


doctor on 


to give 


further questions. 


THE COURT: 


hear wt 


In 
af 


vod 
3 


Cc 


end 


Vv 


rou 


o 


similar conditions, 


short 


erotracted 


$Ou 
r 


have 


THESN O'S 


e?.4 


He hasn't Finished the question 


he is headed question 


Are 


a statement. 


AUS: I objec 


OURT: Let him finish his 


LS S§ a question. 


had experience where patients 


thought that ¢ condition 


\o 


you 


period of 


and permanent 


HICT COURT REPORTERS 


UARE Ww On « 
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MDpa 159 Balensweia-redirect 


such experiences, have you not? 


question. 
HERBERT: I object 
question, too. 
Counsel 
the permanency of the injury, the 
underlying condition. I think they hav introduced 
cross examination a more than exhaustive area 
such questioning. 


TITS COURT: 


from Mr. Herbert at all hough: he was going to con 
~~ 
aA redirect, and when I s} if there was any redirect 


you stepped up and started more cross examinatioff. 


allowed you o it because Mr. Gaus had intervened. 
not -- well, -"'s put it this way. It's aucstionable 
whether or not it’: recross examinatinn 


- 


but it seems t t in any even 
question in t} Les sn’'t seem to 
admissible testimony. 
JURON: Very wel 
Now, you were asked 


taken by Dr. 


cCONdTLELON, 
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to 


Wit 


7 F 
Raiensweia 


; é A Yes; sir; 
3 Q Ceuld you put that plate back on the shadow 
- 4 box, if you would, please, doctor. 
A That's the front view. 
6 is 
Q Yes. I think you said A.P. 
7 ; ae , 
Rs Wes, ‘Sif. 
Sy 
8 
Q Looking at that x-ray you see the lower part 


9 


of his head, is that correct? 


: A Well, looking at the x-ray you see the chin -- 
1] . , 
Q Do you see anything above the area of his nose? 
12 
A tT see the back of his head. 
13 ; : 
Q That's the back of his head? 
14 
A Way back there. 
15 
Q Do you see the upper part of his head? 
16 
A No, the top half of his head, no. 
17 
9 From that x-ray cculd you tell whether the 
18 
head had been forced back by Dr. Burton or whether it 


19 
was a voluntary act on the part of Mr. Batchkowsky? 
20 
N r can’ tele. 
9} 
® Ana > you wouldn't know whether iz head 
99 
had been forced back and whether he was in nain at the 
23 


time the x-ray was taken or not, is that correct 
Correct 


JURE Ns: 


tr 


61 


~ 


MInIn- 
Muda 


WYonor. 


correct. 


we had ivund 
the intury. 
been marked. 
Exhipits 


rest, your Ho 


have been not 
correspondenc 
housekeeping 


. . 
\lso -- 


ie. ei: = 


THE. s Piers You are welcome. 
THE COURT: Mr Herbert? 


MR. HERBERT: I have no redirect, your 


THE COURT 


Thank you, Dr. Balensweig. 
(witness excused.) 
THE COURT: Y assume the defendant 


rm-ep nrnm. ~~ enna 
HERBERT . YOS, Y u ’ 


THE COURT: I assume the third-party defendant 


mR. GAUS: With the exception of an item 
that I don't think has anythina to do with 


item now on the table and has 


We have agreed this should co into evidence. 


Gand H. With that, I am prepared to 
nor, when these documents are all fully marked. 


THE COURT: 


Cal 
a 
rt 
a> 
> 
H 
DB 
2) 


we have yet tomark the exhibits which 


ed, the exhibits being the part of the 


e records of the railroad, which 1s a hit of 


Mr. Herbert and I will take caro of tomerrow. 
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COURT'S CHARGE 


reasonah infaroncac 


really 1s. 


; | P ac —f wheather vou aqree 
instructions as to the law regardle of whether you a 


PD 8 2 = 


with the law. 


your own ré 


your. rect 


1 unon objections made by counse 


counsel You are to draw no inference: from 


that I may have maa statements I may fo 


in the course of 


yncerne)] by 


have asked questions 


you any 


£O 


p ae | 


testimony entire 


you repe 


hout emot 


testimony 


6 


10 


13 


14 


~ 


alone, 


testimony 


iy 


- 


~ 3 = or 
Circums can 


sstablish another 


h 


onshinv between 
because Lonsn b 


between 


every case, begin 


plaint 


Lements 


claim 


evidence. 


prenponde rance 


iderina 


are persuaded to believe 


you believe that the credible 
fact 


iivided between evidence tendinc prove tha 


evidence tending t Sprove it, then you mus 


wh 


necessary elements 
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6 this case AS have been told, this action is brought 


tatute known as the Federa 


. pursuant to a “federal s 


ran tavare 
nol rs 


he 
2. 
re 
py 


railroad employees and a 


amaages for injuries cause 


Cc 


Amman 
Ort } 


jJamages to any person suffering injury whlic Ne 


16 ; ' . ; os 
by such carrier." Anda here it's admitted that at Ww time 
17 ¢ H ‘ 7. sme i FF 1 7 } + . 
of nis injury the plaintiff was enpioyea dy -he predecessor 
18 Fad . 1 : | 
of the Penn Central Railroad -- "for such injury resulting 


in whole or in part from the negligence of any of th 


c 


officers, agents or employees 0! such carrier or by 


reason of any defect or insufficiency due to 1°: 
96 
negligence in its cars, engines, appliances, machinery, 
; , } ; 2 art - } y 
tracks, road bed, works, boats, wharfs, or othe 
oA 
en mont 
ths 
25 
lO'v, h Federal Emoloyers Liability Act 
SOUTHERN O'S7RF ¢T COURT RePoRTERnS « OUBTHOU ‘ 


FOLEY afew roge 


jane 


The law requiring 
a reasonably 


absolute elimination 


by claiming 
someone else 
the plaintiff 


neyon 


ra oar ) pri =y I lird parti a primary 


obligation to maintain. The neludes the responsibility 


to inspect 
piecautions 
dongers which could reasonably 
Neqligence unde: Feder rmployers' 
may be predicat ) the . or omissions 
other words, t ic railroad 
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age wrw VoCr nn Y¥ 


plainti 
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a 


obvious upon Ehe 


the danger increases so does the 


plaintiff's duty to exercise a greater care *O a‘ 


such danger The same standardsby 


conduct of the railroad in determini 


necligent in causing the plaintiff's 


applied by you 11 de ermining whether 


himself was also nealigent. 
If you find by a preponderance 
credible evidence that nlainti 
reasonably safe place to work, 
exercise reasonak 
failure was the sole cause oO 
then your verdict, of course, will be 
the other hand, 
the é et olaintifft are 
contri ae -o the plainti 
is ontitled to recover damages 
amount md fim C 1 at re juce j zn yropor 
-tributable tr 
in a moment. 
turn ¢c 
und how damages 


respect to 
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you 
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the 


> 4 recovery I have to tell you 
6 computing the damages. But bear 


etermine 


In 


at such amount as will 


1] injury. Your purpose is 
9 

re any fault or wronedoing 
4 . 

* *h wy must be f21r 

' nature and extent of th 


5 There are 


figuring 


whether 


dam 


fairly 


nor 
’ 1OT 
| 

i 1 Yr ¢ 


e injuries 


three 


now 


elements 


t plaintztf 
you 
in mind 


there 


plaint1ui 


ym fr 


hould 


is any r 


u must 


atc 
h - 7 
r 
en ) 
ry , 


is pain 


ae 


yf 


injury which 


6 : : 
16 you should consider here. The first 
; 17 
. past and future. "he second i ‘os 
18 a : eer ee ee 
In uture,. The third is disability or ) 
19 
func Lons. 
20 , 
Y will discuss tnose 
9} 
we respec main and suffering, 
99 
recover damaqes for ain and disc 
23 ‘ 
from his injury -- that is, the 
24 


1968 at th 


November 


in 
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hiCT COURT 
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formula 


are 


NEw YOR. 


RATERS 


damaqdes whic 


about 


for you and 
ov yp at 

Ga re damaqg 

a otk Yan 

en ry y 
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h 


and suffering 

} Bs 

’ 
f Ov j 
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° ‘ l 
ent l } ry 
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y 

cr | 

to La 


you with respect to 
must use your own good judgment and common 
award that you do make must be fair 
by 
actually endured as a resul 
which he will endure l! 
ith respect to loss 
to be reimbursed for tn: 
suffered as a result of the accident 
he was injured up to tne presen’ 
this injury 


1a capacity 


2 


53 years old, da work expectancy, 


wrk expectancy 
uch tables are 


They do not 


that 
are perfectly free to conclude that 


er less than that number of year: 


you may choose 
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r evidence 
common sense 


u may recall 


commencing in 196€ 


what he actually 


injury in 


he defendant wa 


plaintiff, M Batchkowsky, could 
work, injur 3 is under a lea 
mitigat 

economi 


gainful 


nt to be awarded 


reasonable efforts to obtain employment, then you will 


3 jeduct from his loss of earnings the amount which you found 


4 or find he should have been able to earn if he had madc 


reasonable efforts to obtain employment oO! which he wa 


z 


capable. 


8 : ; : gs ‘ ; 
Jamaades the burden is on the plaintiff tc stablish j 


1 


fair preponderance 


suffered a loss of earnings as a resu 


i 
t 
7 


L} and that by reasonable efforts to obtain other work 


of which he was capable ne woul in't have beer able 


mitiaate the loss To explain it further, 1* you Pind £ 


by reasonable efforts he could have mitigatea tn 


15 you must deduct the amount by which he coul 


6 ‘ P é 
16 the loss from his total loss of earninas. 


The third element of damages is disability, 


8 x ‘ , re : 
1 or loss of normal bodily functions 


9 ‘ - , 
" In determining this element you shoul 
20 7 | c - £ ; ] + 

eonsider what sum of money will fairly compensate tne 
¢ | 
2] ee ig . . Boge RLY BEE , . 

plaintif! or the impairment of his normal pnaysical 
22 

rctivities and bodily functions as 4 result of the ac Jent. 


If you find that the plaintiff's injuries are 
permanent -- I am speaking now about the injurics resulting 
t Anheuser-Busch in November 9th, L968 - 


from the accident had a 
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physicai anilities and bodily 


connection you would 


even though 
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tw 
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nre-existing condition. 


in other words, if you icin wat without 
a : - ] ' 
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2 accide>t, and whether any aggravation of second aceident 


3 is presently a part of his injuries as testified, to 


4 THE COURT: I he charge limits the 
) - mtr ry Fo + hh Amount nt inj ry res 7 altel - s « 
6 r ant, and I thought 1€ was 1irer not to 
: specifically refer to ae That's been jor 
8 Vey ath hake n - ammMm . Anac 
by counsel in tnelr summations. 
2 | 
MR. GAUS: I have nothin irther. 
10 (T - + 7 . , . t- \ 
(In open court, jury present.) 
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you know what my normal practice is about letting the 


WJ. 


ivy 
go in the evening. 

Because I don't consider it 100 percent safe 
particularly for the lady jurors to be going home lat 


night I normally will excuse the jury for the evenine 


ahout a quarter of 7, so that you will have time to qet 


your wraps and get down to the subway by 7:90, and g me 
at a reasonable hour. 

I tell you that so that yo mf -feet uncler 
any time pressure and you m't be under any apprehension 


about being kept late tonight and wondering about whet 
you can get home safely, so don't feel under any compuls ion 
=Ty reach a verdict within any particular perind 
-ime. If you are excused tonight, you will just come back 
in in the morning at 10:00 and resume your deliberation 
at that time. 
tf, on the other hand, you find that you con 


return a verdict before that time, welland good, but this 


is an imnortant case, it deserves your unhurried Attention, 


Again, I caution you that you should no 
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JUROR NO. 2: No. 


THE COURT: I am sorry, I can't give you anything 


else because the doctors' notes and records are not placed 


in evidence. 
(Jury excused.) 
(In open court, jury present, at 12:30 pm.) 
(Roll call taken of the jury. All present.) 
THE CUERK: Madam Foreliady, has the jury agreed 
upon a verdict? 
JUROR NO. 1: Yes. 


THE CLERK: How do you find as to Question l, 


was plaintiff injured as a result of defendants' negligence? 


What is your answer, please? 


JUROR NO. 1: Yes. 


THE CLERK: Question 2: What amount of money will 


fairly compensate plaintiff for this injury? Your answer, 
please? 

JUROR NO. 1: Two hundred thousand dollars. 

THE CLERK: Was plaintiff's injury attributable 
part to his own neqligence? Your - 1swer, please? 

JUROR NO. 1: Yes. 

THE CLERK: Question 4: To what extent did 
plaintiff's own negligence contribute to his jnjuries? 


Your answer, please? 
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nty-five pe cent. 


THE CLERK: Question 5: What is the net award to 


plaintiff? 

JUROR NO. 1: $150,000. 

THE CLERK: Members of the jury, listen to your 
verdict as it now stands recorded. You say you find for the 
plaintiff Mike J. Batchkowski. Your an*ver to question No. 


' 


l was "Yes." Your answer to Question 2 was $200,009. Your 
answer to Question 3 was yes. Your answer to 4 was 25 per 
cent. And your answer to Question 5 was $150,000. And so 
say you all. 

THE COURT: I want to thank you all for the obvious 
attention you paid. As yov know, sitting up here, I get a goo 
view of the jury. I often see, in other cases, jurors that 
are inattentive, occasionally nodding. But this jury I think 
oaid unusually careful attention and you obviously gave thorou 
consideration to all the evidence. 

I thank you ‘very much for your time and effort. 

MR. JURON: May I have permission of the Court to 
thank the jury on the part of defense counse! and myself. 
Thank you very much. 

THE COURT: The jury is now excused. 


(Jury excused.) 
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I do, six. 


I think the-e is obvious 


competence 
displayed by all counsel. 


MR. GAUS: It has 


Thank you. beer a pleasure to 


MR. HERBERT: Your Honor, the documents which the 


Court would require to decide this I assume will be the 
supplenental side track agreement dated November 14th, which 


is Exhibit 13, and ve will leave that with the Court. 
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THE COURT: Yes. In fact, leave all three of the 


’ 
agreements, including even the lease agreement, in the event 


I want to look at it. I think it would also be well,since it 


is in evidence, to have that correspondence relating to it 


My present disposition, as I have already indicated 


is that the supplemental agreement is clear and speaks 


itself, and that I don't have to go beyond it. But in 
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PLAINTIFF'S EXHIBIT 


LETTER DATED MARCH 21, 


s Now York 1, N.Y., Maren 21, 1950, 

Subjecti= BRS 3-17-50: Nowark, Neds = Proposed clearance for 
tracks, platforms und colunns at now plant of Anheyser~ 
Busch near Waverly Yard, 


E. R. 8.8 e 

Attached hereto 4s print of Drawing ¢R-1, revised Uarch 6, 1950, 
shoving in red tho proposed bottling plant ani, in yellow, the 
platforns that will be used in loaaing operations, You will pote 
that the bottling plant is compuratively narrow and, in order to 
have the nunbor of tracks required to hunile the output, it is 
necessary that the distance botween platforms and tracks be kept 
to a mininun, 


This print is not final and the lengths of platforms will change, 
depen’ent on volune of output. Ilovevor, it 4s anticipated that, 
rhen the plant 4s in full operation, plutfor:s of about the lengths 
shorm will be nacded to handle thea business, 


Tith the conditions that aro to be cet, rill you kindly five 
further considoratian to granting tho request contained in our 
letter of March 16, 191, 


es oe 


Philadelphia, March 23, 1950. «+4 


Newark, N.J. - Proposed clearance for tracks, platforms and 
columns at new plant of Anheuser-Busch near Waverly Yard. ¢-°s 


% 


Yours March 21, 1950: fe 
se 
You have given no valid reasons for permitting a clearance of ;.5 
6'-1" for the platforms, which apparently are to be used only for the 
purpose of trucking from the bottling plant to the cars. In such an : , 
event, 6'-O" clearance would not be detrimental to their operations. 


Enactment of a clearance law by the State in the future might C 


result in having to cut the platforms back at considerable expense to the” 
Anheuser-Busch Co, Some States now require 8'!-O" clearance for fre 
platforms, 


bs) 


This is not an unreasonable requirement in view of the fact that 
we have had many personal injuries result fran close cleouraiicss, javolving: 
heayy claim payacnts. $ 


- 


LETTER 


1 Now Yort: 1, H.Y., Varch 26, 1950, 


Konark, Weds = Proposod cleuranco for tracka, 
platforrs and columns at new plant of AnheusemBusch near 
near Waverly Yard. 


: ‘The reason for reuesting a closrance of 6'1" is as stated in our 
‘letter of March 23, 1950, thit sufficient tracks can bo built in front 
‘of the Sot Siting Ylant to harstle 1ts output. The plutforms ure to be 
je mipped with conveyors, reyuiring a 22 Loot eapte- linleso the 611" 
at :clesrancs is perpitted, §t will be necessary to oliiinute ono platfors 
oye ‘rand track, Duo to the location of the bottiing plant, with respect to 
ye y the Inddar track that will be built to the north, to rhich lnddor the 
i, Pplatfom tr:.cks will be connocted, the length of the platforms is 
Saal limited. 


Since the Industry hes aimed cur oterdard asics tract. arreaont, it 
appears tho 6'1" closrance could be used without involving the Railroad 
Compeny in danace suits. ie 
cae + It rill be appreciated if you wild fave furlner consistupetiun to 
pete pranting the re uost of the Industry to vary from our staumarmd clear 
AS anceat the plit.rore. 
‘ ka of interest, ploase note copy of lstter Vecestcr 6, 149- 


Ke Je + 


ae 
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PLAINTIFF'S EXHIBIT 12 


LETTER DATED APRIL 6, 1950 


Philadelphia, Pa., April 6, i950. _ 
Desk 5 


A 15 io «APR -10 RECD 


50 


' The question has recently arisen as to liability for injuries 
to employes or damase to property af the Railroad Company, resulting from 
accidents wnen shifting cars over a private side track where otructures :, - 
have been erected providing less than standard cleararce. ; 


Our Legal Departnent, after a review of the present UW. WC > *: 
siding agreement, has concluded that it does not give the railroad Company ) 
the necessary indennification for accidents ct this sort, therefore, in me 
all future cases woere the standard clearance for sine tracxs has been 
encrosched upou, a separate agreement inaginifying the Railroad Compeny 
from liability far injuries to parsons or danage to property that may .. hoa 
occur on account of such encroachuents, should be consuaaated to place alr *;* 


responsibility on the industry involved. > ec 
= Ero losed herewith for your use is a speciaen agrummous that you 
are to prepare in all instances where any deviation from our standerd 
clearance has been a' thorized. 


While paragraph two of this letter specifies "future ceses", 
we have in the recent past authorized clearances on private inuuetry 
tracks that were not in strict conforaity with our stendard, and in all 
gach cases you Kxere instructod to secure on indeanifying agresaeot. In 
these instances the agreement to be prepared and eaccuted is the speci-~- 
men which is enclosed. 


The following is a list at lcoast in part, of some af the 
industries that have applied for and received peruission to deviate from 
ow adopted standard) 


Sunbury, Pa, - Central Builders Supply Co. 

Florin, Pa. - Bachman Company, 

Philadelphia, Pa. - Fhilco Corp. ~ Extension of 
bridge at "C* and Ontario Streets. 

Pniladelphia, Pa. - urosa brothers - Front and 
Venango otrects, 

Newark (taverly), N.J. - Anheuser-Buech siding. 


Please sce that the agreements are prepared ard executed by the 
industry, then sent to this office, with the usual nuuber of copics, for 
completion af axecution by the HKegional Vice President. 


S) 
Knol. H. Le N- 


Ww 
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PLAINTIFF'S EXHIBIT l 
SUPPLEMENTAL AGREEMENT DATED NOVEMBER 16, 1950 


1 re Sura AllTAL AGIS UT, swsedo, Sn duplicato, ia Sixvoanth day of 
sca » AD. 1950, by suc betwoon Tus EnNSYLVANTA RALLIOAD CCMPAN 


noafter called tho "Reilroad Cenpany”, end site 
uration, hercinafter callcd the "Industry": 


BUSCH, LnC., a hissouri 


wi TNESSETH: 


I yreement, dated February 2h, 
1950, aiqpirpets the cx Suc itenancc tH use and opsration of 
private sido-track, locatcd upon the proporty of the Industry at Newark, W.d., at 
Waverly Yo. rc 


= 


} ‘ 
AWD WHEREAS, tho Industry hes constructed, or is nbout to const.ruct plat.forns, 
hproainaftor onlicd "etrusture", with tho cloorance ao shown upon print of plan bearing 


tr 
No. 4965, dated 4-28-1950, ettachod horoto, end mado a part hereof as Exhibit "A"; 


NOW, THEREFOIM, in consideration of the conditions and covenants hereinafter svated 
on the part of the Industry to bo kept and psrformed, tho Railroad Company agr es that 
it} will ovorate upon tho caid sidc-track of the Industry under yee adjoining t.e said 
structure with tho 6'l",clcarinco eforesaid, but only under ar | subject to the con- 
Gitons and covenants hot > ftor mentioned which are hereby accented and agreed to on 
the part of the Industry: 


le Tne said otructuis shall be constructed by the Industry without cost to th: 
Railroad Company, with the clesrances as shown upon Exhibit ."s', 


26 Tne Industry, at its aolo cost, shall crect, maintain, repair and renew, kceping 
in good ordor and cortiticn at all timss, without notice from ino Raflroad Com any, 
41luminstod cicno, ae woll ao ouch other dovicos as may bo necossary, to pive 
edoquato warning to tho train and enging crow employes of the tailroad Company, of the 
said 611" clecrunce. 


3. The Industiy heroby rcoleases and waives all right or alloied right at any - ime 
to ask for or demand damages fron ths Roilroad Company, or its employes, that . ave 
occurred, or may occur, to the said Industry and the said stmicture, including loss 
of service bheroof, caused by or growing out of the operation of the engine, e uip- 
ment and cars of the Railroad Company upon the side-track adjcining said structure 
by reason of the 6']" cide clearances es choim upon the print of plan attached 
hordy; andi the Industry furthor covenants and agrees to indemnify and savo hardess 
the Railroad Company and ita cuployos frem and against all loons, cost, damage rnd 
oxponies and clnima end denaando thorofor caused by or attributable to the oper tion 
by tho Readlroad Cespany of 4t5 onginos, oquipment and caro upon the oaid oide- rack 
undoy ani! adjoining oatd otruatura, or injury to or dumago caused thoroto or t eroby 
end whotior to tho properly of tho Pailroad Company or to pro srty in its po: session, 
contrel or cuote dy, co ite cnployoo, patrons or licensees, toe the employes, pi. rons 
or licenseoss of the Industry, or to perscns or property of otlt:rs who may seek to 
hold the Railrozd Cc..pany liable thorcfor, and whether attribu'.able in whole o in part 
to’ the said 6'1" clesrancos. 
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PLAINTIFF'S EXHIBIT 14 


LETTER DATED MAY 2 


Tarley, FLin-ton & Day, Ince, 
153 “lizabeth stroct, 
Detroit 1, -ichivans 


Contianont 


In destintag the plant of fr hevcomBusch, Ince, at Norark, Males 
St is our unerst ncine you cosire to uso a dictence of 61" frog 
the oto of a platform or dock to the conter of Us cdjacent track. 


hile this clerranca provitea space alun:iide eors for ordinary - 
rovermmnts, it coco not provide promr acace for n non riding on the 
sico of tla com, Gur otancani clonr.nes, ns yo inom, is 3f0P 
instead ef the 6'1" you cenire, this Bf0" ¢4ntence baine consalderod 
MH PPONLT ClO Coy as fess loaad In eur atomiond wise track apree~ 
tte 


Since the elerrsnca you casire $8 luna thn our etondam, we howe 
pramred a cupele Aantal amoarwd to tho sive track acroensnt of 
rebraury Qby 12°, thros eonfes of hich are cttachats Two covies ‘ 
choul! ha amevted by Anhoucormiuusch, Ince, snd returned to us for * 
fusther hrndlin7. 


Minn the acrearnt io emeutod, it will be canckcomd that ve live 
Gaven pornicoton to using the 691" clecranco. Hovever, it should 
be uxterrtoot t':t if an State Lr is pesca, sobtline the clesrance 
at mora then 641", Anhoussr-Busch, Jnc., my bo placed to consider 
able exvonss to cheney the clearance to mot tea recuireentse 


Yours very truly, 


Cuporintorriante 
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- EARNINGS CF BATCHEOWS KI 
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1968, eee 
1969.... 


1970. ceees 


LO71lescvecs 
BA? gf ) Parr ae 


BGT iicccrccdecenveuase © 
> 
Ba 


LOTheeeees 


LOTb cceccees 


eevee evevereev eee 


eeeeeevee 


$7,813.88 


eeeoveeeev eee 


$8,798.29 
$2,545.04 
$3,767.24 


evoeeee 


eoeoeeeeeveee 


$1, , 260.03 


eoeeeevevevevene $1,434.29 


eveeveeveveeve 
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RATES OF PAY 
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eeevoeee 


July l, 1968. ... 


January 1, 1969 


eeeneveeee 


July 1, LOM ccsccccane 


January 1, 1970.c++seees 
November 1, 1970.-eeee-s 
April 1, 197l.csececees 
October 1, 1971..-eeees 
April 1, L972eeeeeeeres 
October 1, 1972.ccecces 
January 1, 1973-cceeees 
April ‘ 19736. 


oo eofeees 


January 1, 197heee- 


Pre 


R_DAY 
PUTO ORUTT CCT Tee, 
26.52, seccccerecccsee ‘ 
RIGS cntcdererdseeses 


ZB Ul secveces 
29.20, ceeeevees 
30. 7eecceces 
33 2B. ccccevcesccceree 


34,01. 
26 Fh ves couneue 


SEC LOs ee heedens Aad OG 018 
LOOT eccccccccescseers 
Lea 2Jeccccccccecceecece 


LB .O7ecevececeesecsses 


Lhe TGe eve ceccsseverese 


139.25 
142.05 
146,50 
153.60 
166.40 
173.05 
181.70 
190.80 


200.85 
211.35 
215.35 
223.95 
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ABSENTEEISM RECORD 


DEFENDANTS? RECORDS SHOW MR. 
BATCHKOWSKI WAS ABSENT DURING 
THE FOLLOWING PERIODS OF TIME 


‘November 8, 1964 to May 26, 1969 


‘July 12, 1969 to August 5, 1969 

‘August 29, 1969 to October 28, 1969 

December 30, 1969 to January 5, 1970 
P a May 25, 1970 to August 17, 1970 

May 2; 1971 to July 9, 1971 

August 27, 1971 to September 28, 1971 

October 1, 1971 to October 15, 1971 

January 8, 1972 to February 16, 1972 

May » 1972 to date, 
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rRICT OF NEW 


- against - 


a1 > 


‘NN CENTRAL COMPANY a/k/a 


TRANSPORTATION COMPANY, 


Defendant and Third 
Party Plaintiff, 


against 


SCH, InC., 


Third Party Defendant. 


JURON & MINZNER, ESOS., 

Attornevs for Plaintiff 

501 Fifth Avenue 

New York, New York 10017 
(212) 697-8484 


JURON 


vy 


Of Cou 


ROBERT “I. PEET, ESQ., 
Attornev for Defendant and 
Third Partv Plaintiff 

466 Lexington Avenue 

New York, New York 10017 
(212) 340-3109 


aie edi pepe 
HERBERT, EoQ)., 


Of Counsel 


It 
A 
c 


JAYNE & MCNERNEY, ESOQOS., 
Attorneys for Third Party . 
Defendant, 
156 William Street 
Net’ York, New York 10038 
2) 964-1600 


WILLIAM C. GAUS, ESQ., 
Of Counsel 


CONNER, D. J.? 


This is an action for personal injuries sustained 


ae 


by plaintiff, a brakeman emp’oyed by defendant Penn Central, 
when he was struck by handles projecting from the door of a 
refrigerator car in a string of cais useing shoved by a Penn 
Central engine into a plant of third-party defendant, , 


Anheuser-Busch in Newark, New Jersey. 


A jury trial in late January, 1975, resulted in a 
verdict (1) that plaintiff's injuries were caused, at least 


in part, by the negligence of Penn Central, (2) that plain- 


tiff was damaged in the amount of $200,000, and (3) that a ae 
fF; 

plaintiff's injuries were attributable, to the extent of 25%, ream 

Fe 

*to his own negligence, so that the award to him should be a? hos 


reduced to $150,000. 


A third-party action by Penn Central against 
Anhe aser-Busch for indemnification under the terms of a 
"sfipplemental" sidetrack agreement was simultaneously tried 
to the Court without a jury. This opinion incorporates the 


) Court's findings of fact and conclusions of law in connec- 


tion with the third-party claim, pursuant to Rule 52(a),F.R.Civ.P. 


a) SG 


About 1950, Anhcuser-Busch constructed a bottling 
plant on its property adjoining Penn Central's Waverly Yard 
in Newark. On February 24, 1950, it’ entered into a standard 
side-track agreement with Penn Central whereby Penn Central 
‘.greed to construct a side track on Anheuser-Busch's property, 
and each party agreed to indemnify the other from any loss, 
damage or injury caused by an act or omission of the former 


or its agents or employees “while on or abou aid track.” 


When Penn Central received the drawings’of the pro- 
posed side track and learned that Anheuser-Busch, in order 
to provide an additional loading platform in the plant, 
proposed to reduce the lateral clearance from the standard 
3 (measured outwardly from the center line of the rails 
to the ncarest cbstruction) to 6'1”, it sefused to proceed 
with construction until Anheuser-Busch executed a "“supple- 
mental" side-track ayreemcnt. This lattvr agreement, exe~ 
cuted November 16, 1950 after extensive negotiations, 
contained this indemnification’ provision: 

“(T)he Industry [Anheuser-Busch] further covenants 

and agrees to indemnify and save l.armless the 

Railroad Company and its employees from and against 

all loss, cost, damage and expense and claims and 

demands therefor caused by or attributable to the 
operation by the Railroad Company {Penn Central] 

of its engines, equipment and cars upon the said 

side-track under and adjoining said structure * * * 

whether attributable in whole or in part to the 

said 6'1" clearances." (Emphasis added). 


' 


This language clearly and unequivocally placed 
on Anheuser-Busch the risk for «ll accidents resulting 
from the operations of Penn Central on the side track 
under or adjaining the Anheuser-Busch plant, whatever 
the cause of the accident -- including the railroad's own 
negligence -- and whether the reduced clearance in any way 


contributed to it. 


There ‘is no reason at all to suspect that this 
language does not faithfully reflect the intentions'‘of tho 


parties. Nor is there any effective public policy against 


enforcing the contract\as the parties wrote it. 


The evidence does not clearly indicate where the 

- Supplemental agreement was executed and delivered but, in 

any event, the agreement should be construed under the laws 
of the State of aw Jersey, since it related only to property 
located in New Jersey enc indemnified the railroad only in 
connection with accidents occurring on that property; thus, 
"the most significant Contacts with the matter in dispute" 


were Clearly in New Jersey. Haag v. Barnes, 9 N.Y¥.2d 554 


(1961); Auten v. Auten, 308 N.Y. 155 (1954). See also Speare 


v. Consvlidated Assets Corp., 367 F.2d 208, 211 (2d Cir. 1966). 


‘ 


Under New Jersey law, such indemnity clauses 


"are to be viewed realistically as efforts by 
business men to allocate as between them the cost 
or expense of the risk of accidents * * * on a fairly 
predictable basis, rather than upon the generally 


debatable and indeterminate criteria as to 
whose negligence, if any, the accident was 
caused by, and t ie Buscaglia V. 


Owens-Corninsg Fiberglass, 6 Super. 508, 
7 i eS eee eS "Di 


ey ga ae 07 (App.D 

In indemnifying Penn Central against liability for 
injuries resulting from its operations on the side track, the 
parties must have intended to include injuries caused by the 
negligence of Penn Central, because in the absence of such 
negligence, Penn Central would have no liability requiring 
indemnification. 

Anheuser-Busch nevertheless argues that the indemnity 
Ciause, by its own terms, applies only to injuxies "caused by 
or attributable to" the 6'1" clearance. However, the clause 
in question says pi ‘cisely the opposite. It expressly covers 
all injuries “caused by or attributable to" the operations of 
the railroa? "“up7a the sidetrack under or adjoining the 
structure * * * whether attributable in whole or in part FO 
the said 6'1" clearances.” (Emphasis added). 

But even if the contract did specifically limit the 
pndemnity to injuries attributable in whole or in part to 
the reduced clearances, it would still apply to the eresent 
accident. 

The undisputed testimony established that it was” 4 


customary for a brakeman to ride on one of the ladders on the 3 
side of one of a string of cars being shoved onto a side track 
alongside a loading platform, from which position he can relay 


the signals from a conductor stationed on the platform near the 


spot where the leading end of the string will be positioned, to 


the engineman in the cab of the engine at the opposite end 


of the truin. The only reason that plaintiff Batchkowsky 

was not riding the side of ona of the cars at the time of 

the accident was that the 6'1" clearance in the Anheuser- 
4° : 


Busch plant. left a space of only 3" or 4" between the side 


of the cars and the edge of the loading platform, which 


obviously allowed insufficient room for a man's body or 


even the lower part of his leg. 


The drawing attached to the supplemental agreement 
required the erection, \"at locations where they will pro- 
vide ample warning to men riding on locomotives or cars," of 
illuminated signs reading "Platforms Inside suilding Will 
Not Clear Man Riding iis li of Car," and such a sign was 
provided on the txack where the accident occurred. 

Accordingly, after riding the train up to the far 
side of an access road just outside the plant, Batchkowsky dis- 
mounted, protected the movement of the train across the roadway, 
then stationed himself on tho ground alongside the track ap- 
proximately 10 feet inside the door of the plant, ina 
Space which was about 26 inches wide (measured from the 
side of the railroad cars to a concrete abutment at the side 
of a stairway leading up to the loading platform) and 17 feet 
6 inches long (measured from the inside of the door of the 
Psant to the adjacent end of the laterally projecting portion 
of the platform). Standing in this: position, he could see 
the signals of the conductor standing near the far end of 


the platform ‘(which was 45" high) and his relayed signals 


ees 


could be seen by the engineman in the cab. 


A 390 


nLon 


This position would have afforded him ample roon 
for safety if the door handles, .which were about two feet 

in length, had not been left in a partially open position, 
projecting at an angle of hnout 45° from the outer surface 

of the door. Since he was facing the conductor, he did not 
see the oncoming handles, and was struck in the back by 


one of them, spun around and struck in the forehead by the sr! 


other, knocking him to the ground. 


Thus, if it had not been for the reduced clearance, | 
the accident would not have oc zurred, because Batchkowsky 
would have been riding the siae of one of the cars and not 
standing alongside the track in the path of the projecting =:,: 


handles. ; ee 


Anheuser-Busch argucs that, notwithstanding ,the_ eee 
6'1" clearance, sie” Weetdent could have been avoided if | 
Batchkowsky had riddan-on ihe end of onc of the cars, or 
if he had stood either outsice the building or in the 
recess at the bottom of the stairway. That is true, of 
course, but it still does not avoid the aforementioned fact 
that the accident would not have happened if the normal 
Clearance of 8 feot had been provided, permitting Batchkowsky 
to follow the routine practice of riding the side of one of 


the cars. | 


Undoubtedly it was the testimony that Batchkowsky 


had seen the projecting handles earlier, and even 


unsuccessfully attempted to close them, which induced the 
jury to find him contributorily negligent, apparently for 
failing”to remember the handles and to clear a path for 


them, for example, by stepping back into the stairwell. 


By’ reducing the award 25 percent, the jury has 
already taken fully into account the contribution which 


Batchkowsky made to his injury. 


I accordingly conclude that Penn Central is entitled 
to full indemnification from Anheuser-Busch for the damages 
awarded to Batchkowsky and for the expenses of defending 


* the action brought by him (but ‘not the expenses of prose~- 


‘cuting the third-party claim, tothe’exterit’that’the latter ~ 


expenses can be segregated). 


Settle order on- notice. 


« 


United States District Judge 


Dated: New York, New York 


February 25, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MIKE J. BATCHKOWSKY, 
Plaintiff, 
69 Civ. 866 W.C. 
against - 
ORDER 
PENN CENTRAL COMPANY n/k/a PENN CENTRAL oie i 
TRANSPORTATION COIIPANY, 


Defendant and Third 
Party Plaintiff, 


- against - 
ANHEUSER-BUSCH, INC., 


Third-Party Defendant. 


This action came on for trial before the Court and 


a jury, the Honorable William C. Conner, District Judge 


presiding, on the 27th day of January, 1975, and the issues 


having been duly tried and the jury having rendered its 
verdict in favor of plaintiff, Mike J. Batchkowsky, as against 
defendant and third party plaintiff, Penn Central Company 
n/k/a Penn Central Transportation Company, in the amount of 
one hundred fifty thousand dollars ($150,000), and the issues 
in third party action by Penn Central Company, n/k/a Penn 
Central Transportation Company, aqainst third party defendant, 
Anheuser-Busch, Inc., having been duly tried by the Court 
without a jury and after argument of counsel and thereafter 
upon consideration thereof, and after due deliberation the 


Court having rendered an opinion dated February 25, 1975;,..27 


favor of third party plaintiff, Penn Central Company, n/k/a 
Penn Central Transportation Company, and against the third 
party defendan Anheuser-Busch, 


ADJUDGED and DECREED that the plaintiff, 


Mike J. Batchkowsky, recover from the defendant and third 


party plaintiff, Penn Central Company, n/k/a Penn Central 
Transportation Company, the sum of one hundred fifty thousand 
dollars ($150,000) and his costs and disbursements of the 
action; and it is further 

ORDERED, ADJUDGED and DECREED that the defendant and 
third party plaintiff, Penn Central Company n/k/a Penn Central 
Transportation Company, recover from the third party defendant, 
Anheuser-Busch, Inc., the sum of one hundred fifty thousand 
($150,000) together with the amounts taxed as costs in favor 
of the plaintiff, Mike J. Batchkowsky against the defendant, 
and third party plaintiff, Penn Central Company n/k/a Penn 
Central Transportation Company, and the expenses incurred by 
the said defendant and third party plaintiff in defending the 


action brought against it by the plaintiff, Mike J. BatcHowsky. 


William C. Conner. . 
United States District Judge 


New York, New York 


March i2th, 1975 


JUDGMENT ENTERED - 3/19/75 


Raymond F. Bur hardt 


Clerk 
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NOTICE OF APPEAL OF THIRD-PARTY DEFENDANT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MIKE J. BATCHOWSKY, 
Plaintiff, 
-against- 


PENN CENTRAL COMPANY n/k/a PENN CENTRAL 69 Civ. 866 
TRANSPORTATION COMPANY, 
NOTICE OF APPEAL 
Defendant and Third-Party CIRCUIT COURT OF 
Plaintiff, APPEALS 
UNDER RULE 73(b) 
ANHEUSER-BUSCH, INC. 


> 


Third-Party Defendant. 


PLEASE TAKE NOTICE that the above-named third-party 
defendant, ANHEUSER-BUSCH, INC., hereby appeals to the Circuit 
Court of Appeals for the Second Circuit from an Order and Judg- 
ment signed and entered by the Hon. William C. Conner, District 
Judge, wherein the issues having been duly tried and a jury 
having rendered its verdict in favor of the plaintiff, MIKE J. 
BARCHKOWSKY, as against the defendant and third-party plaintiff, 
PENN CENTRAL COMPANY n/k/a PENN CENTRAL TRANSPORTATION COMPANY, 
in the amount of ONE HUNDRED FIFTY THOUSAND DOLLARS ($150,000), 
and thereafter the issues in the third-party action by PENN 
CENTRAL COMPANY n/k/a PENN CENTRAL TRANSPORTATION COMPANY against 
third-party defendant, ANHEUSER-BUSCH INC., having been duly 
tried by the Court without a jury and the Court having rendered 
an opinion, dated February 25, 1975, in favor of the third-party 
plaintiff, PENN CENTRAL COMPANY n/k/a PENN CENTRAL TRANS PORTAT ION 
COMPANY, as against the third-party defendant ANHEUSER-BUSCH INC. 
this third-party defendant takes this appeal from each and every 
part of said Order and Judgment that pertains to the original 
action 


betucta pleintiff cad dafeadent and third-party plotatiff£ chars 


%. 


reacercd @ vardict ecd this eppeol is also taken from each and every 


the Court rendered its decision beticecn the third-par ty ploint 
porty dafendsct, aad further chia copeal fs talicn from ccch cud every ¢ 


tho ect va Ocder ocd Sudoztent and S411 of Costs a3 well ao the whole 
Tae abdcva O-der and Judgeant wre anterad on or cbhout larch 13, 1975. 


Dsteod, Now York, t reYey 
Youro, ete, 


March 21, 1975 
JATIZ & CLUS 
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RODNT . Pot, £50. 
soy for Dofendsot and 
Suteaet arty Plaintiff 
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Now York, B.¥,. 10917 


JURON & MINZIR, £5Q3. 
Attornsys for Plaintiff 
591 Fitth Aveme 

Now York, N.¥. 10017 
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